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" The Constitution of the Kingdom of Cambodia 1993 with Amendments through 2008

Article 136 The Constitutional Council shall have the competence to guarantee the respect of
the Constitution, to interpret the Constitution and the Laws adopted by the National Assembly and
definitively reviewed by the Senate.

The Constitutional Council shall have the rights to examine and decide to litigations related 1o
the election of Members of the National Assembly and the election of Senators.
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" Law on the Elections of the Members of the National 1998 with Amendments through 2017

Article 15 In observing polling and ballot counting process, the political party agents have the
right to raiseobjections or make complaints against any violation of this law or regulations and procedures
of the election that the agent witnesses.
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“ Law on the Elections of the Members of the National 1998 with Amendments through 2017

Article 126 The Commune/Sangkat Election Commission shall coltect the minutes and other documents
from all Polling Staticn Commissions and rake the minutes of consolidation of the election results in
their commune/Sangkat. The minutes shall be made in 04 (four) copies, 01 (one} of which shall be sent to
the National Election Commiitee, 01(one) copy is sent to the concemned Provindal/Capital Election Commission,
01 (one) copy is posted at the Commune/Sangkat Election Commission office and 01 (one) copy is kept
for filing. In case there are complaints against the election results or irregularities at a particular polling
station, the Commune/ Sangkat Election Commission shall immediately hold a public meeting to make
decision to solve those complaints. In case the complainant is not satisfied with the Commune/Sangkat
Commission’s decision, he/she or his/her representative has the right to appeal to the Provincial/Capital
Election Commission immediately.
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KINGDOM OF CAMBODIA
Nation Religion King

The Constitutional Council
doofeesk ok

CASE
N°070/014/2003
Of August 8, 2003
Decision
N° 055/006/2003 CC.D
Of August 25, 2003

The Constitutional Council

- Seen the Constitution of the Kingdom of Cambodia

- Seen Preah Reach Kram N° CS/RKM/0498/06 of April 8, 1998 on the
Organization and the Functioning of the Constitutional Council;

- Seen Preah Reach Kram N° NS/RKM/1297/06 of December 26, 1997 on the
Elections of the Members of the National Assembly;

- Seen Preah Reach Kram N° NS/RKM/0902/017 of September 17, 2002 on the

Amendment of the law on the Elections of the Members of the National
Assembly;

- Seen the letter N° 682 FCP/PS of August 6, 2003 of Samdech Krom Preah
NORODOM RANARIDDH, the President of FUNCINPEC Party, in which
Sdech Krom Khun NORODOM SIRIVUDDH, Secretary General of
FUNCINPEC Party, was acting as proxy in lodging the complaint N°® 657
FCP/SR of August 7, 2003 against the National Electoral Committee (NEC);

- Seen the complaint N° 657 FCP/SR of August 7, 2003 of Sdech Krom Khun
NORODOM SIRIVUDD, Secretary General of FUNCINPEC Party, against
NEC for partiality, incompetence, negligence and irresponsibility leading to
election result contrary to the will of the people, which Secretariat of the
Constitutional Council received at 11:30 A.M on August 8, 2003;

- Seen the letter N° 667 FCP.SN of August 11, 2003 of FUNCINPEC Party,
mandating Mr. SON ARUN, chief of the lawyer office; and Mr. MEY
CHANVEASNA, chief of section of the lawyer administration of FUNCINPEC
Party to lodge a complaint and to contact the Constitutional Council;

- Seen the minutes of August 15, 2003 containing additional precision on the
complaint of the FUNCINPEC Party;
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- Seen the minutes of August 15, 2003 containing the precision given by the NEC
representatives;

- Seen the letter of power of attorney N° 678 FCP.SN of August 20, 2003 of
Sdech Krom Khun NORODOM SIRIVUDDH, Secretary General of
FUNCINPEC Party, appointing 6 lawyers to be his representatives to the
hearing of the Constitutional Council;

- Seen the letter N° 08.1686/03 NEC of August 20, 2003 of Mr. IM SUOSDEY,
President of NEC, appointing NEC representatives to attend the hearing of
the Hearing Council (formation of judgment of the Constitutional Council) and
another letter N° 08.1690/03/NEC of August 22, 2003 to add 3 more members
of NEC to attend the hearing;

Having heard the reporting members,
Having heard the parties,
Having deliberated in compliance with the law,

- Whereas complaint N° 657 FCP/SR of August 7, 2003, by Sdech Krom Khun
NORODOM SIRIVUDDH, Secretary General of FUNCINPEC Party, was
lodged with the Constitutional Council, was admissible pursuant to article 136
N of the Constitution and the article 25 of the law on the Organization and the
Functioning of the Constitutional Council;

- Whereas the complaint had been duly submitted within 72 hours after NEC
provisional result pronouncement;

- Whereas the FUNCINPEC Party had lodged the complaint against NEC for
partiality, incompetence, negligence and irresponsibility leading to the election
result contrary to the will of the people; and that this complaint demands the
punishment of NEC according to the existing law;

- Whereas at first, Mr. SON ARUN has clarified he is not a representative of the
plaintiff, but he is a lawyer with other 5 lawyers. After the precision asked by
the President on the presence of plaintiff, Mr. SON ARUN replies that he is a
lawyer representing the plaintiff, that thereafter, the President allows him to
speak on behalf of the plaintiff, Mr. SON ARUN, then takes the floor and
accuses NEC of partiality, incompetence, negligence and irresponsibility which
lead to the election result contrary to the will of the people;

- Whereas Mr. MEAN SATIK, NEC representative, replies for his defense before
the Constitutional Council that NEC has organized the election in compliance
with the law on the Elections of the Members of the National Assembly, and its
regulations and procedures;

- Whereas the President asks Mr. SON ARUN whether he has witnesses or not,
Mr. SON ARUN replies he has 176 witnesses but only 99 of them are present;
that the President asks Mr. SON ARUN to show a witness from any province
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and any case to give evidence of NEC partiality; that instead, Mr. SON ARUN
asks for the power of attorney appointing the NEC lawyers and representatives;
that the President asks Mr. MEAN SATIK, NEC representative (defendant) to
show witnesses; that the latter replies he does not have witnesses but documents

and electoral officials at all levels;

- Whereas Mr. SON ARUN after raising his hand, stands up and requests the
President about the hearing procedure of Constitutional Council; that the
President replies there is one;

- Whereas Mr, SON ARUN accuses the Constitutional Council of concealing the
procedure from the parties; and that the President of the Hearing Council
responds to Mr. SON ARUN that the procedure had been elaborated and
released since 1998; that at that moment one of the 6 lawyer representing the
plaintiff, after raising his hand, stands up and clarifies that among them there is
no leader;

- Whereas the 6 lawyers of the plaintiff stand up and walk out from the hearing
hall at 8:32 AM;

- Whereas at the same time, the President of the Hearing Council proceeds on by
requesting the members of the Hearing Council to question the plaintiff and
defendant; that Mr. PRAK SOK, member of the Hearing Council, asks the clerk
of the hearing to read out the precision given by Mr. SON ARUN on page 4 of
August 15, 2003 minutes; that the clerk reads out the minutes of Mr. SON
ARUN’s answer‘The FUNCINPEC Party does not contest the result of the
election but complains against the partiality of NEC including its behavior and
its way of implementing the law ”;

- Whereas despite the withdrawal of the lawyers representing the plaintiff, the
Hearing Council is still valid to continue the procedures;

- Whereas the complaint does not contest the election result but purely the
behavior of NEC in organizing the election;

- Whereas according to article 126 N and paragraph 3 of article 15 N of
September 17, 2002 of the law on the Amendment of the law on Elections of the
Members of the National Assembly, it is not the competence of the
Constitutional Council to place sanction (penal or administrative) against NEC;

- whereas there is no text allowing the Constitutional Council to judge the
complaint by the political parties on NEC behavior and activities; that therefore,
the Constitutional Council cannot validly satisfy the request of FUNCINPEC

Party;

Decides
In the presence of the parties
Article 1: Is admissible the complaint N° 657 FCP.SR of August 7, 2003 of Sdech Krom



Khun NORODOM SIRIVUDDH, Secretary General of FUNCINPEC Party, U4
for its legal form but is rejected because it is out of the competence of the
Constitutional Council.

Article 2: This decision pronounced in public hearing in Phnom Penh on August 25,
2003 shall be final without recourse, shall have authority over all instituted
powers stipulated in the Constitution and shall be published in the “Journal
Officiel *

Phnom Penh, August 25, 2003
For the Constitutional Council
The President
Signed and Sealed

BIN CHHIN

( Non-official tranglation }
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* Article 8 - Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or marals, or for the protection of the rights and freedoms of others,
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“ Article 14 - Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth or other status,

" the Federal Military-Service Exemption Tax Act of 12 June 1959

Article 4 Shall be exonerated from the tax those persons whao, in the course of the year in which the
tax is applicable:

{a) because of a major physical or mental disability, have a taxable income which, after deduction of
the insurance benefits mentioned in section 12(1)c), and of the cost of support made necessary by the
disability, does not exceed by more than 100% the minimum subsistence income for the purposes of debt
recovery law;
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Information Note on the Court’s case-law No. 118

April 2009

Glor v. Switzerland - 13444/04
Judgment 30.4.2009 [Section I]

Article 14

biscrimination

Obligation on person found unfit for military service to pay exemption tax:
violation

Article 8
Article 8-1

Respect for private life

Obligation on person found unfit for military service to pay exemption tax: article
8 applicable

Facts: In 1997 the applicant was declared unfit for military service by a military
doctor on the ground that he suffered from diabetes. In 1999 he was aiso
released from the obligation to perform Civil Protection Service. In 2000 this
second discharge was lifted and he was assigned to the civil protection reserves.
In 2001 the authorities sent him an order to pay the military-service exemption
tax for 2000, amounting to 716 Swiss francs (CHF - about 477 euros (EUR)}, a
sum calculated on the basis of his taxable income for that year. The applicant
chaillenged the payment order, aileging that he was the victim of discriminatory
treatment. He pointed out that he had always expressed his willingness to
perform military service. In 2001 the Federal Tax Administration informed the
applicant that all male Swiss citizens who did not suffer from a “major” disability
were subject to the military-service exemption tax and pointed out that, under
the Federal Court's recent case-law, the threshold for “major” physical or
psychological disability was to be considered at least 40%. By a decision of July
2003, the competent authorities considered, on the basis of a medical
examination and expert report, that the applicant could not be exempted from
payment of the tax as his degree of disability was lower than 40%. The Federal
Tax Appeal Board upheld the decision, In a judgment of 2004, the Federal Court
dismissed the applicant’s administrative appeal.

Law: Article 14 in conjunction with Article 8 — A State tax which, as in the instant
case, originated in an inability to serve in the army on account of iliness, and thus
in a fact that was independent of the person concerned's will, indisputably fell
within the ambit of Article 8 of the Convention, even if the consequences of this
measure were primarily financial.

As to the merits, the applicant had not performed his military service because he
had been declared unfit by the military doctor. As a result, he found himself
obliged to pay the impugned tax, like all those in the same situation, with the
exception of those who suffered from a serious disability or who performed the

i}
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alternative civilian service, However, only conscientious objectors were eligible for
the alternative civilian service. It was this situation that was challenged by the
applicant in the instant application. Persons in similar situations were treated
differently in two respects, Given that the list of grounds for discrimination in
Article 14 was not exhaustive, it was indisputable that the scope of that provision
covered the prohibition of discrimination based on disability. It remained to be
examined whether the difference in treatment was based on objective and
reasonable grounds and, in particular, whether there was a reasonable
relationship of proportionality between the aim pursued, namely to restore a
certain equality between those who performed military or civil protection service
and those who were exempted, and the means employed.

The type of tax in question, which was imposed even on individuals who could not
fuifil the obligation to compete military or civil protection service for medical
reasons, did not seem to exist in other countries, or at any rate not in Europe.
Furthermore, the fact of obliging the applicant to pay the tax in question, after
having refused him the possibility of performing military (or civil protection)
service, could appear to be in contradiction with the need to fight discrimination
in respect of disabled persons and to promote their full participation in society.
Consequently, the margin of appreciation enjoyed by States Parties in introducing
different legal treatment for disabled persons was substantially reduced.

As to the interests at stake in this case, the Court was not convinced that it was
in the interests of the community to require the applicant to pay an exemption
tax to compensate for the efforts of military service. As to the applicant’s interest,
the amount claimed as military-service exemption tax could not be described as
insignificant in the light of the relatively modest nature of his taxable income.

Furthermore, the manner in which the relevant domestic authorities had acted in
the case was open to question. Firstly, they had not taken sufficient account of
the applicant’s personal circumstances. Further, once it had been decided that he
suffered from a minor disability, the applicant had been prevented from
contesting the presumption, based on section 4(1) (a) of the relevant federal law
and the Federal Court’s case-law, that an individual who suffered from only a
minor disability was not professionally disadvantaged. In other words, the
applicant could not argue that his income was relatively modest and that, in
consequence, the obligation to pay the exemption tax had been disproportionate
in his case. The legislation did not provide for any exemption from the tax in
question for those who were below the 40% disability thresheld but who, like the
applicant, had only a modest income. Finally, it was to be noted that the applicant
had always stated his willingness to fulfil his military service, but that he had
been declared unfit by the military doctor. In this case, the applicant’s unfitness
for military service was based, according to the Government, on the obligation to
inject himself with insulin four times a day. Without going beyond the margin of
appreciation enjoyed by the States with regard to the organisation and
operational effectiveness of their armed forces, the possibility of alternative forms
of service for persons in a situation similar to that of the applicant could have
been envisaged. Indeed, it was not disputed that the applicant would also have
been willing to carry out alternative civilian service. However, and even if the
legalisation in force in Switzerland provided for that option only in respect of
conscientious objectors, assuming that civilian service required the same physical
and psychological capacities as military service, alternative forms of civilian
service, adapted to the needs of individuals in the same position as the applicant,
could nonetheless be envisaged without difficulty.

In conclusion, in the instant case the domestic autherities had not struck a fair
balance between the protection of the interests of the community and respect for



the applicant’'s rights and freedoms. In the light of the aim and effects of the
impugned tax, the objective justification for the distinction made by the domestic
authorities, particularly between persons who were unfit for service and not liable
to the tax in question and persons who were unfit for service but nonetheless
obliged to pay it, did not seem reasonable in relation to the principles which
prevailed in democratic societies,

Conclusion: viclation (unanimously).

®© Council of Europe/European Court of Human Rights
This summary by the Registry does not bind the Court.

Click here for the Case-Law Information Notes
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? Constitution of Taiwan 1947 (rev. 2005)
Article 22 All other freedoms and rights of the people that are not detrimental to social order or

public welfare shall be guaranteed under the Canstitution.
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® Taiwan Code of Criminal Procedure

Article 205-2 A public prosecuting affairs official, judicial police officer, or judicial policeman may, for
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Summary of TCC Judgment 111-Hsien-Pan-16 (2022) [Urine Specimen
Collection by Judicial Police Officer/ Judicial Policemen Case]

MNote:
This summary constitutes no part of the Judgment but is prepared by the clerks of the Taiwan Constitutional Court only for the
readers' reference.

Criginal paragraph numbers that the summarized texts correspond to are put inte lenticutar brackets after each paragraph.

i Case No.: Huei-Tai-12674

" Decided and Anniounced October 14, 2022,

Headnotes

In this Judgment, the Taiwan Constitutional Court (TCC) declared Article 205-2 of
the Code of Criminal Procedure unconstitutional. The TCC ruled that said
provision, by empowering the public prosecuting affairs official, judicial police
office, or judicial policeman to collect urine specimens against the accused or the
suspect's will for criminal evidence without written permission signed by a public
prosecutor, fails to satisfy the requirement of due process, consequently infringes
upon the suspect's right to information privacy and freedom from bodily and

mental harm.

Background Note

The petition of this case was filed by the Criminal Division No.17 of the Taiwan
New Taipei District Court. In hearing a drug offense case, the petitioner believed
that the pertaining Article 205-2 of the Code of Criminal Procedure has violated
the Constitution. The petitioner suspended the proceeding of the case and
lodged a petition regarding the constitutionality of the disputed provision with
the Judicial Yuan in 2014.



Summary of the Judgment

Holding

1. Article 205-2 of the Code of Criminal Procedure (hereinafter the “disputed
provision” ) stipulates that "A public prosecuting affairs official, judicial
police officer, or judicial policeman may, for the purposes of investigating
the circumstances of an offense and collecting evidence, if necessary, gather
... against the suspect's will [text adjusted to avoid gender bias] ... samples
of ... urine ... if there is probable cause to believe ... can be used as the
evidence of crime” The disputed provision can only be construed as the
authorization for the prosecuting affairs official, judicial police officer, or
judicial policeman to gather urine specimens through non-invasive
measures. However, even so construed, said provision does not adhere to
the due process required by the Constitution, consequently violating the
suspect's right to information privacy and freedom from bodily and mental
harm protected under Article 22 of the Constitution. The disputed provision
shall cease to be in force after two years from the announcement of this
Judgment. For open cases that have conducted urine specimen collection
following the disputed provision before the announcement of this
Judgment, current regulations shall apply.

2. The competent authority shall amend pertaining provisions as appropriate
within the two-year grace period, during which non-invasive urine specimen
collection under the disputed provision shall require prior written
permission from the public prosecutor. Where the situation is urgent, urine
specimen collection under the disputed provision shall be reported to and
permitted by the public prosecutor within 24 hours of its enforcement. If
deemed impermissible, the prosecutor may revoke the action within three
days. The suspect who is subjected to said measure may appeal to the court

for revocation within ten days.



Reasoning

Under the disputed provision, the collection of urine specimens is conducted on

the human body to perpetuate criminal evidence, which amounts to physical

examination (in the criminal procedure), and has the same compulsory nature as a

search under Chapter 11, Part 1 of the Code of Criminal Procedure (hereinafter the
"CCP" ). [11]

The compulsory collection of urine specimens may be divided into two categories
in terms of its methods: invasive and non-invasive. The two types of measures
essentially cause the same amount of infringement on the suspect's information
privacy. they both may acquire information on the suspect’s behavior and
personal life through data contained in urine specimens. However, for the reason
that invasive urine specimen collection is enforced through the method of
inserting a catheter compulsorily in the suspect's private parts, during which the
suspect's right to information privacy and freedom from bodily and mental harm
will be violated severely. Furthermore, as invasive urine specimen collection
imposes severe infringement on the (legally arrested) suspect’ s fundamental
right, it is unreasonable, illegitimate, and in conflict with due process to authorize
judicial police officers or judicial policemen to enforce it. Therefore, the disputed
provision shall be applied only to urine specimen collection through non-invasive

methods. [11-13]

The suspect's information privacy and bodily freedom will inevitably be violated
even though his/her urine specimen is collected through a non-invasive method.
Therefore, evidence perpetuation through non-invasive urine specimen collection
(hereinafter the “stated measure” ) shall follow the necessary procedure to
conform to the requirement of due process under the Constitution. {15]

Given the stated measure's non-consensual, criminal investigative nature, its
authorizing provision, in order to be constitutional, should adhere to an equal
standard of due process as other similar physical examinations of compulsory
nature. Considering that collection of urine specimens causes less damage to the
suspect's information privacy compared to the collection of blood samples,
conferring the public prosecutor with the competence to authorize non-invasive,

non-harmful urine collection, and to decide whether to enforce the stated



measure non-consensually in individual cases, satisfies the requirement of due

process under the Constitution. [17]

Under the disputed provision and for the purpose of evidence perpetuation,
Jjudicial police officers or judicial policemen may, with prior written permission
from the public prosecutor, enforce non-invasive urine collection upon suspects

who are legally arrested and detained. [ 18]

Unpermitted non-invasive urine collection by a judicial police officer or judicial

policemen is lawful only if it is out of urgency for the perpetuation of criminal

evidence, and it must be reported and permitted by the public prosecutor ex post

facto. In the said circumstances, the individual subjected to the stated measure

shall have the opportunity to remedy in front of a court. {201

The disputed provision is unconstitutional, as it authorizes judicial police officer or
Judicial policemen to conduct non-consensual urine specimen collection on the
lawfully arrested sans permission from a public prosecutor, without specifying its
urgency; as it does not require ex post facto supervision from the public
prosecutor; and as it does not provide a remedy for the individual subjected to
such measure—rendering it in violation with the due process in protecting the
suspect's information privacy and freedom from bodily and mental harm. [20]

- Justice Hui-Chin YANG penned this Judgment.

. Justice Jiun-Yi LIN (joined by Justice Chen-Huan WU and Justice Tzung-Jen TSA), Justice Jui-Ming
HUANG, Justice Tai-Lang LU, and Justice Tzung-fen TSAl (joined by Justice Jiun-Yi LIN) each filed a

. concurring opinion.

Justice Horng-Shya HUANG and Justice Ming-Cheng TSAl each filed a dissenting opinion in part.
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® Constitution of the Republic of Turkey 1982 (rev. 2017)

Article 19 § 3 Individuals against whom there is strong evidence of having committed an offence
may be arrested by decision of a judee solely for the purposes of preventing escape, or preventing the
destruction or alteration of evidence, as well as in other circumstances prescribed by law and necessitating
detention. Arrest of a person without a decision by a judge may be executed cnly when a person is caught in
flagrante delicto or in cases where delay is likely to thwart the course of justice; the conditions for such acts
shall be defined by law.
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Furthermore, a significant number of guardians and gendarmerie
personnel in charge for maintaining the security of penal institutions are
also suspended or dismissed from office. Considering that thousands of
detainees in connection with the coup attempt and FETO/PDY are placed
in penal institutions in rural areas, the lack of sufficient number of those
personnel and security forces may cause serious security problems during
transfer of those detainees to court houses. Accordingly, conducting
detention reviews of suspects in question without holding a hearing may
be considered even necessary for maintaining public security during the
state of emergency.

Under these circumstances, the Constituticnal Court conciuded that the
extension of the detention of the applicants, who are detained on remand
with the allegation of having committed offences related to the coup
attempt, without a hearing for a period of 8 months and 18 days constitutes
a measure "proportionate to the exigencies of the situation”

The Constitutional Court accordingly held that there is no violation of the
applicants'right to liberty and security under Article 15.

C. Other Complaints

The applicants also alleged that the extension orders of detentions lacked
justification; their detention exceeded reasonable time; their right to
defence was restricted due to confidentiality of the investigation file (no
of restricted access to investigation documents). The Constitutional Court
found those allegations inadmissible for being manifestly ill-founded.

4. The judgment concerning the detention measure in the
investigation conducted related to the allegation that a
judge is a member of an armed terrorist organization within
the scope of the coun attempt of 15 july 2016

Selcuk Ozdemir Judgment [PA], (App. No. 2016/49158, 26/7/2017)

The Facts

Prior to the July 15 coup attempt, the applicant was serving as a Judge in the
3" Chamber of the Bursa Administrative Court.

Following the coup attempt of 15 July 2016, the Ankara Chief Public
Prosecutor’s Office, considering that the applicant had been caught in an
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act as a result of which a heavy sentence would be imposed, launched an
investigation against him for the allegation that he was involved in the
hierarchical structure of the FETO/PDY (the Fetullahist Terrorist Organization
/ Parallel State Structure).

On 10 August 2016, the applicant was suspended from office by the Second
Chamber of the High Council of Judges and Prosecutors (HCIP),

Upon the request of the Ankara Chief Public Prosecutor's Office, on 11
August 2016 the Bursa Chief Public Prosecutor’s Office issued a search
warrant on the applicant’s house, office and car. The applicant was taken
into custody on the same day.

Upon the detention order of the Bursa 4th Magistrate Judge’s Office, dated
12 August 2016, the applicant was detained on remand for his alleged
membership of an armed terrorist organization. On 16 August 2016, the
Bursa 5™ Magistrate Judge's Office dismissed the applicant’s request for
review of the detention order. On 30 May 2017, the Istanbul Chief Public
Prosecutor’s Office indicted the applicant for the offence of membership of
an armed terrorist organization.

The case has been pending as of the date when this application was
examined, and the applicant is still detained on remand.

On 31 July 2016, the Plenary of the HCJP dismissed the applicant from office
due to his relation and connection with the FETO/PDY. The Plenary dismissed
the applicant’s request for review of dismissal on 29 Novermnber 2016,

The Applicant’s Allegations

The applicant maintained that his right to personal liberty and security
safeguarded by Article 19 of the Constitution was violated on the ground
that he had no connection with either the coup attempt or the military
officers attempting the coup; that he had no links with the FETO/PDY; that
he was detained despite the lack of evidence; that strong indication of guilt
did not exist; that he continued office and did not escape although some
judges and prosecutors were suspended from office or detained following
the coup attempt; that there was no risk of fleeing on the part of him;
and that his detention was not proportionate. In this scope, the applicant
requested his release and sought compensation.

The Constitutional Court’s Assessment

In brief, the Constitutional Court made the following assessments:
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According to Article 19 § 3 of the Constitution, individuals against whom
there is strong evidence of having committed an offence may be arrested
by decision of a judge solely for the purposes of preventing escape or
preventing the destruction or alteration of evidence, as well as in other
circumstances prescribed by law and necessitating detention. Accordingly,
detention of a person only depends on “the presence of a strong indication
of quilt” For detention, an accusation should be supported with convincing
evidence that can be regarded as strong. The nature of the facts and
information which can be considered as convincing evidence is to a large
extent based on the particular circumstances of a case.

For an initial detention, it may not always be possible to substantiate a
strong indication of guilt with all relevant evidence. Another purpose of
detention is to advance the criminal investigation and/or case by means
of verifying or refuting the suspicions about the relevant person. It follows
that it is not absolutely necessary to require that all relevant evidence be
collected in the course of apprehension. The evidence or information
forming the basis for an investigation cannot be required to be at the same
level with the evidence or information that will be presented and discussed
in further criminal proceedings and that is required for conviction.

Concerning the suspicion of guilt in the present case, it was noted in the
detention order and in dismissal of the subsequent request for review that
concrete evidence existed in the case file, and in those decisions referral
was made particularly to the statements of suspects and to suspension of
the applicant from office. In the bill of indictment against the applicant, it
is noted that the applicant was a user of the “BylLock” mobile application,
which is the digital platform through which the FETO/PDY members
maintained secure communication among themselves,

In the judgment of Aydin Yavuz and Others {no. 2016/22169) dated 20 June
2016, the Plenary of the Constitutional Court has stated that, considering
the features of the “ByLock” application established by the investigation
authorities, its use or its instalment on electronic/mobile devices for use
may be regarded as an indication for having a link with the FETO/PDY.
Accordingly, the consideration of the use of “BylL.ock” application by the
investigation and court authorities as a strong indication of guilt against the
applicant who has been accused of membership of FETO/PDY cannot be
regarded as unfounded or arbitrary. It also appears that some other suspects
who were members of the judiciary and accused of being a member of the




FETO/PDY said in their statements that the applicant, who was also serving
as a judge, had a link with the FETO/PDY and was a member of this structure,
The suspects, E.B. and E.Y. respectively stated “the applicant had been

participating in the meetings (in which judges and prosecutors who were
members of this structure and who took office in the same period convened)
held at various regions of Turkey every year” and that “the applicant had
required them to give a certain part of their salaries for the structure”. In
this respect, it has been found established that there are strong indications
regarding criminal suspicion on the part of the applicant.

On the other hand, it is requisite to determine whether the applicant’s
detention on remand due to the existence of strong criminal suspicion
is proportionate or not. The Constitutional Court’s review in this respect
must be carried out on the basis of the detention process and the grounds
thereof, It is not the Constitutional Court’s duty to make an assessment as to
what the most appropriate measure or precaution would be in the pursuit
of justice but to review the constitutionality of the impugned interference
(the applicant’s detention in the present case). Accordingly, in determining
whether the detention is proportionate or not, all characteristics of the
concrete case including general circumstances prevailing at the time of
detention must be taken into consideration.

The risk of fleeing in the course of or after the coup attempt by taking
advantage of its aftermath or the risk of tampering with the evidence —on
the part of the persons who involved in the coup attempt or who, in spite
of not having involved in the coup attempt, have a link with the FETO/
PDY - is much more present compared to offences committed in ordinary
times. Moreover, the facts that the FETO/PDY infiltrated almost all public
institutions and organizations in the country, that it has been operating in
more than 150 countries, and that it has significant international alliances
would facilitate, to a great extent, fleeing of FETO/PDY suspects and their
sheltering abroad.

in the present case, the detention order was based on the fact that the
imputed offence is among the offences “of which ground for detention may
be presumed by virtue of the Law”. It has been also stated in the detention

order that applying conditional bail would be insufficient, given the lower
and upper limits of penalty prescribed in the Law with respect to the
imputed offence and the gravity of the act performed by the applicant, and
that, therefore, the detention measure is proportionate. In dismissal of the




applicant’s objection to detention, it has been stated that; evidence with
respect to the imputed act has not been completely collected, examinations
of evidence and digital data relating to the coup attempt obtained
throughout the country have not been completed, the coup attempt has
not been thoroughly uncovered, and that, therefore, at this stage of the
case conditional bail would be insufficient against the risk of the applicant’s
fleeing and/or tampering with the evidence.

In this respect, having regard to the general conditions prevailing at the time
when the applicant’s detention was ordered, the above-mentioned specific
circumstances of the present case and the decisions on the applicant’s
detention and on the dismissal of the subsequent request for review, it has
been observed that the grounds for the applicant’s detention due to therisk
of fleeing and tampering with the evidence, as well as for the existence of
strong criminal suspicion, had factual basis.

For the above-mentioned reasons, the application has been declared
inadmissible for being manifestly ill-founded.

5, The judgment finding a violation of the right to liberty and
sacurity on the detention ordered without considering the
minor status of the applicant

Furkan Omurtag Judgment (App. No.2014/18179, 25/106/2017)

The Facts

The applicant, who was a minor at the relevant time, was detained on
remand for attempted theft, The applicant’s objections against his detention
were dismissed by the Magistrate Judge’s Offices.

The chief public prosecutor’s office indicted the applicant for malicious
damage of property, criminal trespass to a residence, and attempted theft.

After having lodged an individual application, the applicant was released
by the competent criminal court. At the end of the trial, the courtimposed a
fine on him for theft of the material within the fixtures of a building, criminal
trespass to a residence, and malicious damage of property.

The Applicant’s Allegations

The applicant maintained; that he was detained on remand despite being a
minor, that his detention was unlawful and disproportionate, and that the
charges against him were not of a severe nature which would necessitate




