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1. Judgment 18/2016

1. Two preliminary questions were referred to the Constitutional Court by the Court of First
Instance of Brussels. That court had been seized of a challenge to the paternity of the mother’s
husband brought by a child over the age of 22 and, in furtherance of this action, a paternity suit
against the child’s supposed biclogical father. In the context of the first of these actions, the
Court was asked to determine whether Article 318 of the Civil Code is compatible with the right
to respect for private life (Article 22 of the Constitution, possibly in conjunction with Article 8
ECHR) insofar as it absolutely bars a challenge to paternity when the child has been treated as
the child of his legal father (a situation known as «de facto status» («possession d’état»)) and
insofar as it forbids a child over the age of 22 to challenge the paternity of his mother’s
husband more than one year after he discovered that the man is not his father.

With reference to the case-law of the European Court of Human Rights, the Court pointed out
that proceedings concemning the determination or challenging of paternity relate to private life
because the issue of filiation touches upon important aspects of personal identity. Although
lawmakers enjoy a certain degree of discretion when creating legal rules which lead to
interference with private life, this discretion is not unlimited. They must strike a balance not
only between the competing interests of the individual and society, but also between the
conflicting interests of the persons concerned. With regard to de facto status, the Constitutionat
Court confirmed its previous case-law according to which Article 318.1 of the Civil Code
breaches Article 22 of the Constitution taken in conjunction with Article 8 ECHR, insofar as an
action to challenge paternity which is brought by a child is not admissible if the child has de
facto status vis-a-vis the husband of his mother. The fact that the child allowed this de facto
status to continue after learning that the husband of his mother was not his biological father is
immaterial. Any other ruling would completely prevent the courts from taking the interests of
all parties concerned into account. The Court also stated that a child can have multiple reasons
for not seeking to end his de facto status after learning that the husband of his mother is not his
father. With regard to the time-limit for bringing an action to challenge paternity, the Court
found that where a child learns, several years before reaching the age of 22, that the husband
of his mother is not his father, Article 318.2 of the Civil Code prevents him from challenging the
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presumption of paternity once he has reached the age of 22. In being prevented from
challenging this presumption of paternity, the child is also prevented from bringing a paternity
suit after he has reached this age. The Court then stated that, according to the European Court
of Human Rights, where law-makers establish rules concerning filiation, they must take into
account not only the rights of the interested parties, but also the nature of these rights. Where
the right to an identity — which includes the right to know one's descent - is at issue, a thorough
analysis is necessary to weigh the interests at stake. Even if a person has been able to develop
his personality without being certain as to the identity of his biological father, it must be
acknowledged that the interest that an individual may have in knowing his descent does not
decrease over the years, quite the contrary. The European Court has also noted that a
comparative analysis shows that in many States there is no time-limit by which a child must
bring a paternity suit, and that there is a trend towards affording the child greater protection. In
a legal action to determine filiation, therefore, the universal right to know one’s descent must,
in principle, take precedence over considerations of family peace and the legal certainty of
family ties. Even if there are or were family ties, Article 318.2 of the Civil Code interferes
disproportionately with the child's right to respect for his private life due to the short statutory
time-limit, which could deprive him of the possibitity of bringing a case before a court that
would take account of the established facts and the interests of all parties concerned. The
Constitutionat Court added that if the child had been born out of wedlock and someone had
acknowledged paternity, the child could have challenged this acknowledgement well beyond
the age of 22, in accordance with Articles 330 and 331ter of the Civil Code. A child born in
wedlock would be freated less favourably than a child born out of wedlock, and would
therefore be discriminated against by comparison with the latter. The Court concluded that
Article 318.2 of the Civil Code breaches Article 22 of the Constitution, taken in conjunction with
Article 8 ECHR, insofar as it sets a one-year time-limit, running from the discovery that the
husband of his mother is not his father, within which a child over the age of 22 can bring an

action to challenge patemity.



2. ment 62/201

2. The Court was seized of applications against the law of 18 July 2013 approving the European
Treaty of 2 March 2012 on Stability, Coordination and Governance in the Economic and
Monetary Union (Stability Pact). The Stability Pact was entered into by 25 of the 28 Member
States of the European Union in order to stabilise the euro zone after the financial crisis. The
contracting States undertook to pay attention to their budgetary position and limit their public
debt. A number of citizens and non-profit organisations asserted that they had an interest in
bringing an action as citizens or interest groups. They feared that the strict budgetary objectives
established in the Stability Pact would lead to the authorities no longer being able to fulfil in
future their constitutional obligations in terms of fundamental social rights {(Article 23 of the
Constitution). Some applicants also stated that they had an interest as persons with the right to
vote. They asserted that the ratification law reduced the parliaments' influence over budget

policy and hence also the influence of voters.

The Court firstly observed that it could not effectively review the ratification law without
examining the content of the relevant provisions of the Stability Pact as part of its analysis. It
therefore had fo take account of the fact that this was not a unilateral act of sovereignty, but a
conventional norm whereby Belgium entered into an internationat legal commitment vis-a-vis
other States. The Court noted that a person or group only has an interest in the annulment of a
law if he/it can be affected directly and unfavourably by the disputed provision. An abstract
interest which is no different from the interest that any person has in respect of the Constitution
(cf. actio popularis) is not sufficient in and of itself. The fact that austerity measures can be
imposed on the basis of the Stability Pact is not sufficient to demonstrate a sufficiently
individualised connection between the personal situation of the applicants and the provisions
that they disputed. The Court reached the same conclusion with regard to parties who claimed
to have an interest as representatives or members of a trade union organisation, a professional
organisation, an interest group, a political party or a political movement. They could only be
affected directly and unfavourably by measures intended to achieve those budgetary objectives.
In the Court’s view, having an interest as a citizen or a person whoc has the right to vote is
likewise not sufficient. The Court noted that the ratification law has no direct effect on the right
to vote, but considered nonetheless whether the law interfered with any other aspect of the
democratic rule of law which would be so essential that its protection must be in the interest of
all citizens. In the Court’s view, Parliament is the only constitutional body empowered to set
medium-term budgetary objectives. It can enter into such commitments in association with
other States. This course of action may morecover be appropriate where the States in question
share a common currency and where their economic policy is coordinated. When they ratify a
treaty, however, lawmakers cannot interfere with guarantees laid down in the Constitution.
Although the Stability Pact makes provision for detailed targets and deficit reduction, it leaves
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national parliaments entirely at liberty as to how they draw up and approve budgets. The treaty
does not, therefore, interfere with the parliaments' sole competence to approve budgets on an
annual basis, even if this competence is not unlimited, as the Court points out. The Stability
Pact does not merely create an inflexible budgetary framework; it also entrusts certain powers
to the institutions of the European Union, which is permitted by the Constitution. However,
under no circumstances can there be any interference with the national identity inherent in the
fundamental political and constitutional structures or with the fundamental values of the
protection that the Constitution affords to legal persons. In the Court’s view, the disputed law
does not interfere with any aspect of the democratic rule of law which would be so essential
that its protection must be in the interest of all citizens. The Court concluded that none of the
applicants had an interest to the degree required for them to seek the annulment of the
legislation. The Court therefore ruled that the applications for annulment were inadmissible.
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3. Judgment 16/2018

3. The Antwerp Court of Appeal submitted preliminary questions to the Constitutional Court
further to an application by the principal state prosecutor to have FB's Belgian citizenship
withdrawn. FB had been convicted of criminal offences of acts of violence and leadership of a
terrorist group. The four preliminary questions concerned the compatibitity of Article 23 of the
Belgian Citizenship Code with the constitutional principles of equality and non-discrimination
{Articles 10 and 11 of the Constitution), possibly in conjunction with Article 6 ECHR, Article 4
Protocol 7 ECHR, with Article 14.7 of the International Covenant on Civil and Political Rights and
with the general legal principle of non bis in idem, as well as with the right to private and family
life (Article 22 of the Constitution). Under the provision at issue, Belgians may have their
citizenship withdrawn if they sericusly breach their duties as Belgian citizens, in cases where
they obtained citizenship before the age of 18 years (or before that age if declared of full age
before then) in the event of voluntary acquisition or recovery of Belgian citizenship by a parent
or an adoptive parent with authority over the child (Article 12 of the Citizenship Code). This
provision makes it possible to exclude such Belgians from the national community when their
conduct demonstrates that they do not accept the basic rules of community life and seriously

infringe the rights and freedom of their fellow citizens.

At the preparatory stage, the Court decided that ne hearing would be held, unless a party so
requested, as provided for in Article 90.4 of the Special Law on the Constitutional Court. The
government requested that a hearing be held and FB indicated that he wished to attend the
hearing. Given that he was serving a prison sentence, the Court ordered that the necessary steps
be taken for his transfer to the Court. Pursuant to Article 104 of the Special Law on the
Constitutional Court, the Court ruled in Judement no. 1/2018 of 11 January 2018 that the
hearing would be held in camera. The reason it gave was that FB was serving a prison sentence
for leadership of a terrorist group and also the fact that the general threat level was still set at
very high by the Co-ordination Unit for Threat Analysis. Optimal conditions of security were
required for the hearing. The Court held that in these circumstances and given its existing
infrastructure, holding the hearing in public could give rise to incidents that might pose a threat

to public order.

The first preliminary question put to the Court concerned the compatibility with the principles
of equality and non-discrimination of the difference in treatment between two categories of
Belgians: firstly, those whose Belgian citizenship was passed on by a parent or adoptive parent
who was Belgian on the date of their birth and those granted Belgian citizenship under Article 11
of the Belgian Citizenship Code, whose citizenship could not be withdrawn, and, secondly, those
who obtained Belgian citizenship under Article 12 of the Code, whose citizenship could be
withdrawn. The Court observed that as a result of their birth in Belgium and their proven
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descent from parents or adoptive parents who were Belgian or were born in Belgium or their
birth and the long duration of their residence and of that of their parents or adoptive parents in
Belgium, individuals could be deemed to have particularly strong ties with the national
community. That was not the case of the individuals covered by the provision at issue who
obtained Belgian citizenship while they were minors on the sole ground that a parent acquired
or recovered Belgian citizenship, without there being any other requirement in terms of ties with
the national community. Such a difference in treatment was based on an objective and relevant
distinguishing criterion, which was linked to the way Belgian citizenship was acquired and the
ties maintained with the national community. The Court underlined that withdrawal of
citizenship was an exceptional measure that could only be imposed by a court in cases where
there had been serious breaches of a citizen's duties and provided that withdrawal did not
result in the individual concerned being made stateless. Withdrawal of citizenship was not
automatic and had to be applied for by the prosecution service, with the conduct concerned
being cited in the writ. The competent court had to determine whether the breaches were
serious enough for ordering the withdrawal of Belgian citizenship, due regard being had to the
actual circumstances of the case and the international obligations on the Belgian State. Given
this clarification, the Court concluded that reasonable justification did exist for the difference in
treatment in question.

Regarding the second preliminary question, the Court held that the impugned provision also did
not infringe the general legal principle of non bis in idem enshrined in Article 14.7 of the
International Covenant on Civil and Political Rights and Article 4 Protocol 7 ECHR. The
withdrawal of citizenship at issue was not a criminal measure as defined according to the case-
law of the European Court Hurman Rights: it was a civil measure which, on the one hand, was
based partly or wholly on offences subject to criminal prosecution and, on the other, was not
affected by non bis in idem. This civil measure was distinct from any criminal proceedings and
was assessed by the court of appeal sitting in respect of civil matters; it was not a criminal-taw
measure within the meaning of either domestic law or Article 6.1 ECHR. Regarding the third
preliminary question, the Court ruled that the withdrawal of citizenship provided for in the
provision at issue did not infringe the right to respect for private and family life either. As there
was no direct link between the withdrawal measure and possible extradition, the latter could
not be regarded as an automatic consequence of the withdrawal of citizenship. Extradition had
to be sought by a third State and had to be authorised by the executive authorities in
accordance with the rules in force. Appeals against an extradition ruling were possible before
the Conseil d'ftat, which meant that the person concerned could rely at that stage on a
possible violation of the right to the protection of private and family life, which could, in fact,
take precedence over the legitimate aim pursued by extradition only in exceptional

circumsiances.



ool

4. Judement 99/2019

4, The Constitutional Court was asked to rule on the constitutionality of the Law on
Transgender Persons of 25 June 2017, which relaxed the provisions on changing the sex
recorded on birth certificates by civil registries. The non-profit associations, "Cavaria“, "Maison
Arc-en-Ciel" and "Genres Pluriels”, sought the partial annulment of the law because changes in
the sex recorded on birth certificates and changes in first name on grounds of trans identity
were in principle irrevocabte. They further maintained that the law did not take account of
persons with non-binary gender identities. The impugned law of 25 June 2017 "reforming the
rules concerning transgender persons with regard to references to a change in the sex recorded
in civil status documents and its effects" sought to meet international human rights cobligations
and take account of developments in other countries. The legislature chose the principle of
self-determination as the basis for the procedure to change the sex recorded on birth
certificates and to change first names on grounds of trans identity. It removed previous medical

requirements. Nevertheless, it did include some restrictions.

The applicants firstly maintained that the binary system for recording a person’s sex was
discriminatory for persons with non-binary gender identities and breached their right to the
protection of their private life because it forced them to accept the recording on their birth
certificates of a sex that did not match their g¢ender identity. The Court noted that the
legislature had based the legislation on the principle of self-determination to enable individuals
to bring the sex recorded on their birth certificates into line with their gender as they actually
experienced it themselves. In the light of this objective, the Court held that there was no
reasonable justification for individuals with non-binary gender identities to be required to accept
the recording on their birth certificates of a sex which did not match their gender identity as
they actually experienced it themselves, when that was not the case for persons with binary
gender identities. As the law on transgender persons confined changes in the sex recorded on
birth certificates to a binary choice, there was a gap which breached the principle of equality,
taken in conjunction with the right to self-determination. The Court noted that there were
several options for remedying the unconstitutionality, for instance the introduction of one or
more additional categories to take account of sex and of gender identity, both at birth and
thereafter, for all individuals, as well as the option of abolishing the recording of an individual’s
sex or gender identity on their civil status documents. The Court nevertheless underlined that it
fell to the legislature, and it alone, to remedy the unconstitutional gap in the legislation. In the
meantime, persons with binary gender identities could still apply for the sex recorded to be

changed. The ruling did not have any impact on changes already made either.

The applicants secondly maintained that the law on transgender persons discriminated against
persons with fluid gender identities and breached their right to the protection of their private
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life because they were required to have a sex recorded that did not match their gender identity
as they actually experienced it themselves. The new procedure for changing the sex recorded
on birth certificates was in principle irrevocable. Moreover, a change in first name on grounds of
trans identity could only be requested once. Although the legislature was aware of the wide
range of gender identities that existed, it had made provision for a complex procedure in the
family courts for returning to the sex originally recorded in order to prevent fraud, to ensure
that those concerned were fully aware of the consequences and to guarantee the inalienable
nature of the civil status of individuals. The Court held that there was no reasonable justification
for persons with fluid gender identities to be required to accept the recording of a sex which did
not match their gender identity as they actually experienced it, when that was not the case for
persons with binary, non-fluid gender identities. Nor was there any reasonable justification for
requiring persons with fluid gender identities to go through an exceptional procedure in the
family courts if they wanted to change the sex recorded on their birth certificates more than
once. The Court noted that the change could be made only after a compulsory reflection
period of at least three months. During that period, the public prosecutor could issue a negative
opinion on the grounds of a breach of public policy. Even once a change had been made, the
public prosecutor could request that it be annulled on the grounds of a breach of public policy.
The Court could not therefore see how, in the event of subsequent changes, these measures
would not suffice to prevent fraud. The legislature had also provided for numerous safeguards
to discourage changes not given proper thought. In addition to the compulsory reflection period
and the possibility of review by the public prosecutor in the event of breaches of public policy,
changing the sex recorded was subject to substantia{ information reguirements. Persons who
declared their belief that their gender identity as they actually experienced it did not match the
sex recorded on their birth certificates were informed by the public registrar of the
administrative and legal consequences of changing the sex recorded on their birth certificates.
They were also given an information brochure and the contact details of organisations that
supported transgender persons. The Court ruled that there was also no reasonable justification
for relaxing the inalienability of civil status only for persons with binary, non-fluid gender
identities. The legislature had intended to offer every individual the maximum opportunities to
achieve self-fulfilment in a way that genuinely suited them without having to satisfy excessive
requirements. The Court therefore annulled the provisions that in principle made changes in the
sex recorded on birth certificates irrevocable. As a corollary, the Court also annulled the
provision that first names could be changed only once. It was therefore possible to change first

names again following subsequent changes in the sex recorded on birth certificates.
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5. Judgment 67/2020

5. Two trade union organisations sought the annulment of the law of 29 November 2017 "on
continuity of passenger rail transport services in the event of strikes". The impugned law did not
question the right to strike but was designed to ensure that all railway or tram users were able
to travel with the least difficulty possible when strikes were affecting public passenger rail
services, in particular for the purpose of getting to work or school. To this end, the impugned
law provided for a minimum strike notice period of eight working days and a requirement for
certain staff {i.e. those in essential operational categories) to indicate whether or not they
intended taking part in a strike 72 hours before the strike day concerned. Only staff members in
the above categories not taking part in strikes were to be involved in the provision of adapted
transport services. Failure to comply with the reguirement to give prior notice of a strike or
notification of intention to take part in a strike could eive rise to disciplinary sanctions. Moreover,
the impugned law also specifically prohibited striking staff from obstructing the provision of
adapted transport services.

The Constitutional Court noted that Articles 23, 26 and 27 of the Constitution respectively
guaranteed the right of collective bargaining, freedom of assembly and freedom of association
and that Article 11 ECHR guaranteed freedom of assembly and freedom of association, including
the right to form and to join trade unions for the protection of one’s interests. The Court also
referred to the European Court of Human Rights’ case law on the right to strike. Althoush that
right was not absclute, states were required, where applicable, to provide sufficiently serious
justification for the need for restrictions such as complete bans on the right to strike in respect
of certain categories of workers (European Court of Human Rights, 20 November 2018,
Ognevenko v. Russia, paragraphs 72 and 73).

The Court then referred to Article 8 of the International Covenant on Economic, Social and
Cuttural Rights, Article 28 of the EU Charter of Fundamental Rights, Article 6 of the revised
European Social Charter and the point of view of the European Committee of Social Rights on
the right to strike, various conventions of the International Labour Organisation (ILO) and the
point of view of the ILO Committee on Freedom of Association, and Article 22 of the
International Covenant on Civil and Political Rights.

The Court noted that the impugned law was designed to protect the rights of railway users and
therefore pursued a legitimate aim. The interference which the impugned law caused to the
exercise of trade union freedom and the right of collective bargaining was provided for in
sufficiently clear and predictable legislation. The fact that the transport service which would
actually be provided in the event of strikes was unpredictable did not stem from the impugned

law but from the decisions by the railway companies’ individual staff members whether or not
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to strike. It was a natural consequence of the legislature’s decision not to provide for a
minimum service in the event of strikes in the passenger rail transport sector but to arrange
transport services adapted in line with the staff available.

The Court then considered whether the impugned measures were relevant and proportionate in
view of the aims pursued and, in particular, whether these measures, considered separately or
together, infringed the very essence of trade union freedom or the right of collective bargaining.
To this end, the Court examined in succession the minimum strike notice period of eight working
days and the prior notification requirement applicable to certain staff members, the disciptinary
sanctions that could be imposed in the event of failure to comply with the requirements of the

impugned legislation and the ban on obstructing the provision of adapted transport services.

The Court found a violation only insofar as the law also made it possible to impose disciplinary
sanctions when the staff members concerned did not communicate their intention not to take
part in the strike day. In view of the aims pursued, it was disproportionate to regard as
disciplinary misconduct any failure by staff members to notify their intention not to strike and,
consequently, to work.

The Court dismissed the remainder of the annulment applications. It held that the other
restrictions did not infringe the essence of trade union freedom or the right of collective
bargaining. In this connection, it underlined that the ban on obstructing the provision of adapted
transport services did not prevent striking workers from picketing peacefully with a view to

persuading other workers to join ongoing strikes.
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6. Judement 122/2020

6. A married man, a father, a mother, a grandfather and a grandmother asked the Constitutional

Court to annul a law modifying the conditions in which women can terminate their pregnancies.

The applicants maintained that, insofar as it did not lay down criminal penalties for terminations
of pregnancies, in the case of "unborn children" the law constituted a violation of the right to
life enshrined in Article 2 ECHR and of the right to live a life in keeping with human dignity
enshrined in Article 23 of the Constitution. The applicants also complained that the law
infringed the freedom of conscience enshrined in Article 9 ECHR in that it required doctors who
refused for personal reasons to terminate the pregnancies of women who so requested to
contribute indirectly to such operations. They noted that the law reguired doctors not only to
notify the women of that refusal at their first meeting but also to refer them to other doctors or

to competent institutions.

With regard to the applicants’ first complaint, the Court noted, firstly, that the Constitution did
not afford "unborn children" the same rights as persons who had been born and were alive,

even though parliament was required to respect life and take measures to that end.

The Constitutional Court then observed that the European Court of Human Rights was
convinced that it was not possible to answer in the abstract the question whether the unbomn
child was a "person" for the purposes of Article 2 ECHR. The Constitutional Court further stated
that the prohibition under Article 6.5 of the International Covenant on Civil and Political Rights
on executing pregnant women sentenced to death by a court could not be interpreted as a
desire by the authors of that instrument to consider voluntary terminations of pregnancies
performed outside the conditions provided for by law as homicides.

With reeard to the applicants’ second complaint, the Court underlined, firstly, that the law
provided that doctors could not be required to take part in the termination of pregnancies. The
Court went on to state that the reason why the law required doctors who did not wish to
terminate the pregnancies of women who consulted thern not only to inform the women
promptly of their refusal but also to give the women the details of other doctors whom they
could consutt was to respect the women’s right to request terminations performed without risks
in safe medical environments, while responding to legitimate public health objectives. The
Court therefore held that the impugned law upheld doctors’ freedom of conscience without
calling into question the right of women who met the statutory reguirements for voluntary
terminations of pregnancies. It therefore found that the aforementioned obligations on doctors

were reasonable, legitimate, necessary and proportionate to the aims of the impugned law, as
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they respected doctors’ freedom of conscience and their decisions not to perform terminations
of pregnancies, while upholding the rights of the women who consulted them.

The Court therefore ruled that the applicants’ complaints were unfounded.
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7. Judgment 117/2021

7. The Animal Welfare Law permitted ritual non-stun slaughter as an exception to the general
rule. The lawmakers responsible for drafting Flemish and Walloon decrees decided to abolish
this exception at the end of a transition period while granting a dispensation for ritual slaughter
carried out by means of the reversible stunning technique. Several actions for annulment were
brought against the Walloon Decree of 18 May 2017 and the Flemish Decree of 7 July 2017 by a

large number of organisations and individuals.

Council Regulation (EC) no 1099/2009 on the protection of animals at the time of killing makes
it compulsory to stun animals when they are slaughtered but allows an exception for ritual
slaughter. By Order no. 53/2019 of 4 April 2019 concerning the Flemish decree, the Court
decided to submit three requests for a preliminary ruling to the Court of Justice of the European
Union before taking a decision on the merits of the case. The Grand Chamber of the Court of
Justice ruled on the three reguests by judement of 17 December 2020.

In this juderment, the Court of Justice held that with a view to promoting animal welfare in ritual
slaughter, Member States could lay down an obligation to stun animals in a way that was
reversible and could not cause the animal’s death. Such an obligation did not contravene the
Charter of Fundamental Rights of the European Union. The Constitutional Court quoted the
judgment in detail and concluded that it refuted the claimants’ criticism that the general
obligation to pre-stun animals, as regulated by the Flemish and Walloon decrees, would
undermine the exception allowed for ritual slaughter under Council Regulation (EC) no.
1099/2009.

The Court then underlined that freedom of thought, conscience and religion was a cornerstone
of a democratic society but held that the restrictions irmposed by the impugned decrees on this
freedom met a pressing social need and were proportionate to the legitimate aim of promoting

animal welfare.

In the Court’s view, the possibility of performing reversible stunning during ritual slaughter could
not be interpreted as prescribing the manner in which a religious ritual had to be performed.
This was because defining religious slaughter would not be compatible with the principle of the
separation of Church and State, which entailed an obligation for lawmakers who drafted decrees
to be neutral and impartial with respect to the legitimacy of religious beliefs or the ways in
which they were manifested.

Lastly, the Court of Justice ruling stated that the fact that Council Regulation (EC) no. 1099/2009
did not make provision for mandatory stunning for the killing of animals in the context of
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hunting and fishing activities was compatible with the principle of equality. For the same
reasons, the Court held that the exception allowed for hunting and fishing was not

discriminatory.

The Court dismissed the actions, subject to interpretations.
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8. Judgment 157/2021

8. The indictments division of Ghent Court of Appeal had to rule on the execution of a
European arrest warrant issued by the Spanish courts against a Spanish national who had been
convicted in Spain of causing offence to and seriously insulting the Spanish Crown. Having
considered whether this offence was also an offence under Betgian law (double criminality is a
requirement for the execution of a European arrest warrant), the indictments division found that
the acts of causing offence to the King and seriously insulting him were also punishable in
Belgium under the Law of 6 April 1847 "outlawing insults against the King". However, the
indictments division asked the Court whether this law was compatible with freedom of
expression.

The Court firstly observed that lawmakers had wanted the term “insult" to be interpreted in a
broad sense: it applied to alt remarks made in a somewhat public manner that were injurious to
the honour or reputation of the King or that expressed disrespect for the King. Furthermore, the
offence did not have to be born out of malicious intent. As to the sentence, insulting the King
was punishable by between six months’ and three years’ imprisonment, a fine of between €300
and €3,000 (before the décimes additionnels multiplier was applied) and forfeiture of certain
rights for a period of between two and five years.

The Court underlined that freedom of expression was a cornerstone of a dernocratic society. It
found that the provision in question amounted to interference with freedom of expression. To
be admissible, such interference had to be permitted by law, pursue one or more legitimate
aims and be necessary in a democratic society, meaning that it must meet a pressing social
need and be proportionate to the aims pursued.

The Court found that the provision in question pursued the legitimate aim of protecting the
King's reputation. The lawmakers had also intended to achieve two other aims: g¢uaranteeing
sovereign immunity and the stability of the constitutional system. Because the provision had
been adopted in a historical context that was fundamentally different from the current context
and views as to what could be deemed necessary in a democratic society had changed, the
Court was of the view that considering whether these two aims were legitimate went hand in

hand with considering whether the interference was necessary in a democratic society.

Making reference to the case-law of the European Court of Human Rights, the Court held that a
prison sentence imposed for an offence relating to political speech was only admissible in
exceptional circumstances. Furthermore, the aims of safeguarding sovereign immunity and the
stability of the constitutional system could not justify civing greater protection to the King's
reputation than to that of other people. The Court noted that under the Law of 6 April 1847,
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insults against the King carried a particularly severe prison sentence and also afforded the King
greater protection than that given to other people. The provision in question also gave the King
greater protection in other respects: the fine was larger, the scope of the offence was broader
and the offence did not have to be born out of malicious intent.

The Court concluded that in terms of both the scope of the offence and the severity of the
sentence, the provision in question eave greater protection to the King’s reputation than that
given fo the reputation of other people. Consequently, the provision did not meet a pressing
social need and was disproportionate to the aim of protecting the King’s reputation.
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9. Judgment 134/2022

9. Judgment n® 134/2022 concerns Article 3 of the Euthanasia Act of 28 May 2002. The Act
provides the penalties for non-compliance with the legal conditions for euthanasia. However,
the penalty regime is not diversified. Consequently, the general provisions of the Criminal Code
applied, creating a situation where even the violation of a mere administrative (i.e., procedural)
condition would amount to the same criminal offence (i.e., murder by poisoning). Equating the
acts, with the consequence that principally no difference would be made insofar as the penalty
is concerned, would be a violation of a substantive condition.

On 20 October 2020, the Constitutional Court ruled that the penalties for non-compliance with
the legal conditions for euthanasia are in violation of the constitutional principles of equality
and non-discrimination. The Court found that the application of one and the same criminal
offence (i.e.,, murder by poisoning) to a violation of any condition {i.e., both procedural and
substantive conditions} of the Euthanasia Act, irrespective of the deferential sericusness of that
condition, is disproportionate for the physicians involved. Hence, this exposed a deficiency in
the impugned Euthanasia Act that the competent legislative body must correct.
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10. Judgment 169/2022

10. Under an Act of 10 August 2015, work disability benefits are completely suspended upon
imprisonment, modelled on the suspension of unemployment benefits. In judgment n°
169/2022 of 22 December 2022, the Court examines the measure insofar as it applies to
detainees without dependents (as was the case in the dispute before the referring labor
tribunal). To the extent that the principle of equality also means that unequal situations cannot
be treated equally, the Court considers that this principle has not been infringed. Both benefits
are replacement incomes for employees who can no longer obtain a working income because
of their state of health or labor market situation. The legislature could assume that the
imprisonment, during its time, becomes the determining cause of the inability to obtain a labor
income. The legislature can therefore also suspend the work disability benefit in that situation.,
While Article 23 does not grant any subjective social rights, it does contain a regression ban or
‘standstill obligation’, preventingthe legislature from significantly reducing the level of
protection offered by the applicable regulations, without reasons related to the general interest,
Although the 2015 Act entails a significant decline in the right to social security (previously only
half of the work disability benefit was suspended), this decline is justified by reasons of public

interest.
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11. Judgment 36/2023

11. On 11 March 2022, Belgium and Iran concluded a treaty on the transfer of convicted
persons. Ten persons and the National Council of Iranian Resistance requested the annulment
of the provision assenting to this treaty since it would allow the transfer of A. Assadi to Iran,
where he could be liberated immediately. Assadi is an Iranian diplomat. In 2021 he was
sentenced in Beleium for a terrorist offence. O. Vandecasteele, a Belgian who has been detained
in Iran since February 2022 and who has since been sentenced to 40 years in prison and 74
lashes of the whip, is intervening in the proceedings to oppose this request.

By its judgment no. 163/2022 of 8 December 2022 (ECLI:BE:GHCC:2022:ARR.163), the Court
suspended the contested provision in so far as the treaty ailows for the transfer to Iran of a
person who was sentenced by the courts for having committed a terrorist offence with the
support of Iran. However, the authority of res judicata of that judement does not prevent the
Court from reassessing the admissibility of the action for annulment. More so, the possibility of
provisionally preventing the application of the contested act specifically allows the Court to
proceed with an in-depth assessment of the action for annulment without the application of
the contested act being able to cause a serious and irreparable harm in the meantime. This in-

depth assessment includes the admissibility of the action for annulment.

The Court has jurisdiction to rule on an action for annulment, in whole or in part, of a law by
which a treaty is granted assent (Article 1, read together with Article 3, § 2, of the special law of
6 January 1989 on the Constitutional Court). Moreover, it cannot usefully review such a law
without considering the substance of the relevant provisions of that treaty. However, the Court
does not have jurisdiction to rule on a possible unconstitutionality that does not resutt from the
contested act but from its application (see in particular judgment no. 182/2014 of 10 December
2014, ECLI:BE:GHCC:2014:ARR. 182, B.10). This lack of jurisdiction extends to the application of the
treaty that received the assent of the contested act.

When it examines the content of a treaty, the Court takes into account that it is not a unilateral
act of sovereignty, but a conventional norm producing legal effects beyond the domestic legat
system  {(see in  particular the judgment no.12/94 of 3 February 1994,
ECLI:BE:GHCC:1994:ARR.012). When assenting to a treaty and, in particular, when assessing the
diplomatic relations involved, the legislator has wide discretion.

The applicants invoke a breach of the right to life (Article 2 of the European Convention on
Human Rights and Article 6 of the International Covenant on Civil and Political Rights). The law
of assent would breach the victims’ right to life in that it would authorise the Belgian

Government to transfer to Iran a person sentenced in Belgium for an attempted terrorist attack
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on the life of others, with the support of fran. In that regard, the Court recalls that each State
must take the necessary measures to safeguard the lives of those within its jurisdiction. This
includes the obligation to enforce final judementsthat are proncunced in the context of respect
for the right to life.The Court underlines in this regard that Iran has ratified the International
Covenant on Civil and Political Rights, Article 6 of which guarantees the right to life,

Concerning the situation of O. Vandecasteele, the Court rules that the right to lead a life in
compliance with human dignity assumes that every prisoner be held in conditions that
guarantee respect of human dignity. This obligation results in particular from Articles 7 and 10 of
the International Covenant on Civil and Political Rights, ratified by Iran.

More explicitly than at the time of examining the application for suspension, it currenily results
from the debates before the Court that the action for annulment does not concemn the
unconstitutionality of the law of assent and of the treaty as such, but the unconstitutionality of
their application in a very specific case, which is not mentioned either in the text of the law of
30 July 2022 or in that of the treaty of 11 March 2022. The balancing of the duty to protect the
right to life on the one hand and the right to lead a life in compliance with human dignity on
the other hand, cannot take place /n abstracto, following the action for annulment currently
being assessed, but must operate in concreto and on a case-by-case basis after the entry into
force of the treaty, and must be open for judicial review. The Constitutional Court concludes
that it is up to the competent judge (in principte the Court of first instance), with respect for the
separation of powers, to review the legality of the decision of the Government authorising the
transfer of a person detained in Belgium towards a foreign State of which it is a national.

The Court rejects the appeal, under reservation of the obligation for the Government, when it
takes an inter-State transfer decision regarding a convicted person, to ensure that the victims are
informed of this decision, in order for them to enjoy an effective remedy as guaranteed by
Article 13 of the European Convention on Human Rights
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12. Judgment 68/2023

12. On 14 July 2021, the federal State and various federated entities concluded a cooperation
agreement on the use of the COVID Safe Ticket, which was amended on 27 September and 28
October 2021, thus providing a legal basis for the domestic use of the EU digital COVID
certificate. This certificate contains information about the vaccination, test result or recovery of
the holder issued in the context of the COVID-19 pandemic, from which the COVID Safe Ticket is
generated (via the COVID-Scan application). A cooperation agreement what necessary because
the communities are competent for preventive health care, while the federal government is
competent for the enforcement of public order (including public health). The cooperation
agreement sets out the rules on the use of the COVID Safe Ticket for gaining access to certain
places or events during the COVID-19 pandemic. The federated entities subseguently introduced
the COVID Safe Ticket and regulate data processing in that regard.

By judgment 68/2023 the Constitutional Court ruled on multiple actions for annulment against
the COVID Safe Ticket legislation. The Court observed inter alia that the legislation has not
introduced a mandatory vaccination. Indeed, the COVID Safe Ticket can be obtained not only on
the basis of a vaccination certificate, but also on the basis of a test and recovery certificate. The
validity period of the COVID Safe Ticket is significantly shorter when it is obtained pursuant to a
negative diagnostic test, that has a validity period of 24 or 48 hours depending on the type of
test, than when it is obtained pursuant to the administration of a vaccine or obtaining a
recovery certificate. However, that difference in treatment is based on an objective and
pertinent criterion with regard to the aim being pursued, which is to limit the spread of the
coronavirus. Indeed, unlike the vaccination certificate or the recovery certificate, a negative
diagnostic test does not show that the person has developed immunity to COVID-19. It only
allows to establish that the person was not a vector of the coronavirus at the time the test was
taken. Accordingly, the Court considers the difference in treatment between vaccinated and

non-vaccinated individuals reasonably justified.

Furthermore, the Court finds that the contested provisions do not fall within the ambit of Article
12 of the Constitution and Article 2 of Protocol No. 4 to the European Convention on Human
Right. The freedom of movement guaranteed by those provisions ensures that anyone lawfully
on the territory is not arbitrarily restricted in his freedom of movement by an individual measure
such as house arrest or street ban. However, those provisions do not prevent access to certain
places from being subject to generally applicable conditions, such as purchasing an entrance
ticket or presenting a COVID Safe Ticket.

White the contested provisions do not interfere with freedom of movement, they do fall within

the scope of the right to private life. Overall, the Constitutional Court considers the COVID safe
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ticket legistation necessary to protect the life and health of the people concerned and of other
people in society, as well as to avoid the need to once again restrict activities or close certain
industries. In that regard, the Court points to the positive obligation, by virtue of Articles 2 and 8
of the European Convention on Human Rights, to take appropriate measures to protect the life
and health of those within their jurisdiction. However, the Court does note that the Flemish
Community Decree of 29 October 2021 did not develop clear criteria for the optional use of the
COVID Safe Ticket in hospitals, residential care centers, rehabilitation hospitals and facilities for
persons with disabilities. Consequently, for visitors to those residential care facilities for
vulnerable people, it was not sufficiently foreseeable whether the use of the COVID Safe Ticket
was mandatory or not. On that point the legislation violates the right to private and family life.



