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{Case of Aruna Ramchandra Shanbaug V. Union of India)
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(Case on the detention during the state of emergency)
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(Case on the Law modifying the conditions to terminate women’s pregnancies)
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(Case of Aruna Ramchandra Shanbaug V. Union of India)”

wwilfing 93ginaia
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Tuafill aagegnuisans1snsyduiiie (the Supreme Court of India) ldRansandilesves
wrsanfian 351 Tond Faduifouainvosunsanegan swiuns vuuin fUasdeeglueinis
@0 Minn115 (Permanent Vegetative State - PVS) uazatanelanisguainwivesyaaing
Isangunauundt ee U lnelanisesvelvimaiuseanisnssiiniguesnnuieaiagansionisiv
Tranguraginisliermsuasnisquaine Wi magegaldfasumerundngiu anuiuves
AnsuwnERdoma waziufmfnine Wt nanseiinigieann wiisdunisnssdindady
(Passive euthanasia) Aitdudsiliaresanduld 1feeinudguasazegluaniisdnanis (Pvs)
wifdsnafifineguavaisadnatnamismaiwaznsquainenlasyeansvedlsimeuafiuediad
od9lsAR mageanlfnissensunisnszinmsusenmdsfuneldudnnusivazifouluvissens
wazifudnfnage (High Court) msilussdnsilimufivyeudiiasiivelinsssinigusanndiae

wagdidwusinliiganendnunlygfiuins mox 199UsEsRaN)MINEB1EYT A uAAIINRAR

dmfudiingramnszidniiivinnsy

afe19155W119 WEBTUN TWTuMsT suun fu annwBuiie Seiluefiddydvilddanng
Wasuwasngwnefnifuniinsgiinineena (the Euthanasia laws) vasuszmaduiie Taomdfndniins
anfisafuifenfuanaeeuiio$gsTTNyRTDINTINTEiINsueenaLiady (Passive Euthanasia) wieidun1sd
frevSegiveihedome wiensdifummdfidunewislunsefinioshongsdnauauiesnisueagiay
swdsimstinduseinsgsrsuyguienssass 1031 be Alinissusesdnilunsd¥in Right to life) du IalH
n3¥uses “Briflorang” (Right to die) Fevdolal atslsf wndfninylusiidaegnndulunaren udfitie
IFmusfwnuiiaananssnuiiddydessuunpunsvosumaduatiann
dewndiwinndsndnildiinmsdamiduaguiimnvlfegratuments fifleusddvimeduduag
Frfivnyanuvasieyasing q ALY Taedideuasiinisérdamdaiiestoyathiuausludosni o
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Wi fanlaainsosrumfwinuatiuduléi https,//main.sci.gov.in/judgment/judis/37709.pdf
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ity uiiloriuinnsanesuniivssduion eudredsinisdaiusenimatandnun sisd e
Hastuiiliunsamesunedoulmdatu ruieddildldawaivinuinudneveunanegan

9ty Tudrsadrussfudeun wilhauharsasamveddsmerualdumustsngillfas
uazishailudheidontesuneeniagan wazanMIInITIMenUh ssuumvyudeuseniiauluide
avewmgan1sviauiiasningnindeldawgivudnadeaifunaiuiu dwaliaueddiunis
nssvunssiou auviiiueniesaneglueinisaniizding1ss (@ Permanent vegetative state -
PvS) waziflussazinanndy eo Sduudmgnsaifinaniuanesanliannsauiuniausnnisgly
Tnulduazissiwegldfenisliomsuamaaeens uenaini uwnddsitadudeiilidlonad
$19N1BYBTEILATY Tasisasisuauinuwhayillsmenuiansenszesadnam

fan uE el 391l tnindeulyuasdnvddofuidaludeuaimyomnsanegan
I$lavBmu3EsssuYnns elo Buiiodlull w.a. beee (0.6 boow) Havslfginaguainu
unamegan Fadufiefiegiuenisaniminenns (Pvs) udiussusinanit eo 9 uasdioanisli
uwameganniusgneas el snflesseyth AvslumsiFindalfsunisiuTemnunn be vas
SgoTTHYN wineaIuddinslunsiifined edidnaes (the richt to life with utmost dignity)
winszdufmsmnemusidvafiesaeet 9 ifnind (the right to die with dienity) 1wy
Tnogthessazgavinedanunnivsinuainotnisiduthe wieegluanmefinarsesagaeluveudng
vosffianusliavsissmaiiogfonnindutheuasnunndnsunuld uenaind lunsdvasunsan
o300 fhransnszuinfiedesouih Twddbiorafissnuemslimenuesiarliansouans
anwAnviormdenisld fanaenszeznainit mo Yk Aflduanddifivineaiogund
fmunismsdeneiidiuudegiale ddu veanesanisdeindeiinudresdaauuwaznisd

Fuaevzginsguaineuwarnsiioinsilifeldumssnunanesanusaddln

" wanaziSeuienin tavanya Ajaykumar Panicker, Aruna Ramchandra Shanbaug v/s Union of
India, <https/Aegalsenviceindia.com/\egal/article-9579-aruna-ramchandra-shanbaug-v-s-union-cf-india html> Fuduile
oo flgungu veos; Vishnu Gopal, ‘Case comment of “Aruna Ramachandra Shanbaug V. Union of india™’
Journal for Law Students and Researchs, <httos:/Awwjlsrjournal in/case-comment-cfarunaramachandra-shanbaug-
v-union-of-india-by-vishnu-gopal-t-v/> %Uf’{mﬁa IoYcd ﬁqmﬂu bd&bb; Legal Vidiva, Aruna Ramchandra
Shanbaug vs Union of India & Ors on 7 March, 2011, < https//legatvidhiya.com/aruna-ramchandra-
shanbaug-vs-union-of-india-ors-on-7-march-2011/> Fududle o fquneu beow; Indrasish Majumder, Right to
Die: Aruna Ramchandra Shanbaug v. Union of India, < https://lawctopus.com/clatalogue/ailet-pe/right-to-die-
clat-aruna~ramchandra-shanbaug-v-union-of-india/> dudila oo fnuen beoo.
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o, nénngmaneiifieade

.o FTEITUYYUVIEEI5045FBUAY (The Constitution of India)

1M me  NITANATBITIAUATETNMHINYRAR - YAradenlianagnnsinmsiiTianie
wnmehuyaraciuusidulumunssuiunsidyd Rl lungvane”

U0 e MALBEAEd MU SRS ATy R lumuant - () Avisiudtesdenna
gugnlaonsiansanaiiugay delddvisaudityddlilumnad

(o) dnagegaildrurslunisoanseilou udamds nevunsma Sunuisarusiuds
wina3enysealiuiUsingdewinaia (habeas corpus) vungdsRuuaaaaliufd@nnumtiai
(mandamus) A1&a%as (prohibition) nueFalAduas (quo warranto) uasuunBLSend1uIY
(certiorari) %’Tuagiﬁ’vmwummzau e ldEnEanu sy aliuenail

() Inglsinsznusadunevasmagegania (o) uay (o) Sganoressinguangliemaduiad
grunanigludasiiiu ﬁwmé’wmaﬂ%wmﬁamaﬁ";wdutﬁmﬁuéﬁum‘uaama%aqﬂmmﬁﬁ’@tﬁﬁﬁ
T (o)
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“ The Constitution of India (As of May 2022)
Article 21 Protection of life and personal liberty.—No person shall be deprived of his life or
personal liberty except according to procedure established by law.



s Uszuangwaneainyl (India’s Penal Code - IPC)

195 mob nsausyulinszidadiunnss - nsdliiyeranseindndiuinnss {lad
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Tunmsiensanafisiendn dusziuiihaulaiifesiosanegnmoussifiu o1f nsnsgvin
nuesinaldaiu (Paasive euthanasia) Ingnsafnmsldssuuuazgunsningansenaadv (a person’s
life support systems) ‘uadQ’ﬂ’s8517%'@&“1"Luﬁmwcfl'ﬂm’s'§amwmﬂixﬁﬂﬁﬁ@lﬁ viouszifuieaiunisd
yanaluAsauRTIMSoq A wiaiilauaiv Tavsieedadulavelinssiinyneanaunudtheliviela
vniftheliasnsauansaruyszasddurielilfuansmudsrasdfndnienlinounting vennnd
fafidsufuimnamesan vuun fedndedinudwSold way “Andfiazane” agluveutiedlisu
N133UTRM IR e V8e3geTIYRY Mn1siusesdnslunsidindmeniohl saufanns mob
WaZINRTY o YBUTENIAN)MINEDIY YoUMesEsTINavielyl dazn1InsevhnneenRIT

lesuaygavield uaziiUssiungrunolatraiiifedes

“ Article 32 Remedies for enforcement of rights conferred by this Part.~(i} The right to
move the Supreme Court by appropriate proceedings for the enforcement of the rights conferred by this
Part is guaranteed.

(2) The Supreme Court shall have power to issue directions or orders or writs, including writs in
the nature of habeas corpus, mandamus, prohibition, guo warranio and certiorari, whichever may be
appropriate, for the enforcement of any of the rights conferred by this Part.

(3) without prejudice to the powers conferred on the Supreme Court by clauses (1) and (2),
Parliament may by law empower any other court to exercise within the local imits of its jurisdiction all or
any of the powers exercisable by the Supreme Court under clause (2).

(4) The right guaranteed by this article shall not be suspended except as otherwise provided for
by this Constitution.

* The Indian Penal Code

Section 306 Abetment of suicide.—lIf any person commits suicide, whoever abets the
commission of such suicide, shall be punished with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.

® Section 309 Attempt to commit suicide.—Whoever attempts to commit suicide and does any
act towards the commission of such offence, shall be punished with simple impriscnment for a term
which may extend to one year [or with fine, or with both.]



Tunnsfinrsanadi Weswnnlsmeuna King Edward Memorial T#8uftussuidonatam
rerna Swvnafinrsanuduiivisnnlbisenndesiuesfaifiaieiifsdasivonisvesginenui
ssyliludilasaadlanduasdduasuifondnmasadias Tnomaldussdisnnsunnddidonvg
weldmnuiuiefueinisvesitg famevdsnniilé@nuaninirsnievesfineuasUseiinng
fnwwesunanegn Muunlagasden Auzuwvdaianmiingy waesanlildflannzaues
meuadlilfoglueinisiai wisgluaniizdnans Sdumensuwmdioduanedliauise
asgviinlatruleuaganwuindanseuia wiflhedmanelaldnulnd uasdinmduuasiumld
sislugundunazenuiy nufsdanmsamusnmnamaauasthiumisnls wauferfufifdasd
susensuauasiaandming 4 18 Wy fireveuniuguuatuasinuiinssulmsounainuug
uennd feanunsauansornisianlifuasarsualidenniauagluinalndifvadusuaumn
yugerfuansunnddiszyiedn fUielasunisquailuegrafiainyaainsvealsaneiuia
King Edward Memorial wazypainsvelsmenuiaiidndudildquadinesed sndlawuni
Fyanamsmetsusnusiatniladn usamesunUssasdfiazauTinvesaulos

uennANuiureseauRndideIvguds magandildfinsinsanleefiudseiy
winidiwnnenfituulu o Ussidiu Ao Aviddlazme uay manguenn Taefiendiu S

. ﬁw%ﬁmzma {the Right to Die)

Tupfssninedgumaegd AU an3f @Y quia (State of Maharashtra v. Maruti Sripati
Dubal)” fageuvaiiieauauiud (the Bombay High Court) Iffinnsandndesiiléudein Useuaa
NWINEIYN WINTY mox TARDIFETTNYY 1T e UATNIAT be laeaalaRwInwld Ussua
WINEaNIAS moct TastednBlunsi@iamuildFunsusediludgssauyamnaT be Bni
fvslunsiiiamusgsssuygfnanfinseunqulufidniiiesnede WuRerdunisfasanlued
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seuI SR U @aunmduiie (P. Rathinam v. Union of India)” Sermageamliitududufieatuin

ol il ]

AvstunsiiPindouvanuarusinddvinasamenie fatu Ussnanguwingang 1R mow 1999

viouderaigossnyny vusnlurfiszndnennu ags Au S§tlyau (Gian Kaur v. State of Punjab)”
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" 1987 (1) BomCR 499, (1986} 88 BOMLR 589.
% 5CC (3) 394
*SCC (2) 648.
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ARszvdne uuand AU Lsnamed (Mckay v. Bergsten)™ Aivagegauviedgiuaaildfiansmidy
nsaygrealdiniasiieniela (Respirator) Wi AzAnafiarsunseninalsslonianssusvoedy
(the State interest) uagUszloviivasge (the interest of the patient) At lunsdiveauvan
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2. Anglunisnisaeens (Right to Euthanasia)

Wuimswuiufng “myngenn” viednifevidsde “nsdidhsanuingl” (Mercy killing)
vangia n1snsziesyaradalisunsiiutiamsuuainnsiduthessosasinenaglilonadiay
sontinanmsine dndulafezaudinfeyimnudunanudans wiedunisnseyilvinl
yanatudunauniedienssefunisinwmionisldgunsaingedn eil n1smsanauuld
o Usslan A Mgeeanidegn (Active euthanasia) Wsemisldansinfiundssiavuiadtnisunsedig
\laauiinunayana 1wy msdneufelifiisusderezaaiefuiarume uasngueenmdady
(Passive euthanasia) WionsgAnisinumisnisunndlunsdiiyanalndfennmiunie Sanns
mgmammL%a%’uﬁﬁuﬁlﬁﬁdqﬁﬁlummﬁﬂﬂa {voluntary) wazliadasla Gnvoluntary) nanafie Tunsdl
fifthsuanimuduganiaziiodnfunisnyueaslnoasingle wilunsdifuagliogluanied
ansalimsBusenlduazmsdaduladuduresyanaduliinsduyanslunseunsmiegraites
fasdadndunisnigusanalagliasinsla fedu lunsdvesursanesanisioiniunisnsssi

mineenageiulagliainsia (Passive non - voluntary euthanasia)

™ Airedale National Health Service Trust v Bland, AC 789 {House of Lord).
* Mckay v Bergster 801 P2d 617 (Supreme Court of Nevada)
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Buvaalinseviniguesnluuureuianegun suhlugndnnisiiaes duie wénuselovd
(Beneficence) Wiamsnsevhitifuuselomidedirsog1ebs Famunais niansevhisjausslonive
fhufuddalagliliifumsisdvsnavioussgilavesynnady odrlsif dosfinrsanfesslond
#157304¢ (Public interest) waznausslowvesiy (Interest of state) #ne

wonand maaaamé’ﬂﬁﬁaﬁmﬁmm%mmsn'sim%msﬂgwmafé'\ﬁqamsmsmemm
{the Law Commission on Euthanasia)” T,F%EJL‘LJ‘LJ':TWm’lu‘ﬂaﬂﬂmvﬂﬁmﬁﬂ’]‘mg‘mmaauuw ARD
U loeex (A.A. boos) Filidonusininfunguuisilinisiuaseantsssiunsinwmnanisunng
WiegRnumanuvesiingszezgaTineninnn s mow Y9UTEINANGVNIBEIRN YBNANG e
fendndasrysiein wwndfidusendniunisaunisiadulavesiasgenldiunisdunsasain
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1 ngnedananinslitenn “SsindRindhomsinumenisuwmsliuiitessesaaing” (The
Medical Treatment of Terminally ill Patients Act) audagnusdsulodiniunisandunis
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< v o I3 P o = .
Aendeandn magege lnessrnned o Usenaumeginnw widumd fng Justice Markandey

Katju) wasgfnine Wiy #51 Ha51 Uustice Gyan Sudha Misra) Wfarsensievnumisnsunnd

™ Law Commission of India, ‘Medical treatment to terminally ilipatients {Protection of patients and
medical practitioners) Law Commission of India, 196" Report” <http/Aawcornmissicnofindianic.thvreports/rep196.pdf>.
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REPORTABLE

IN THE SUPREME COURT OF INDIA
CRIMINAL ORIGINAL JURISDICTION

WRIT PETITION (CRIMINAL) NO. 115 OF 2009

Aruna Ramchandra Shanbaug . Petitioner

-VEersus-

Union of India and ot == Respondents

J.

'Marte hain aarzoo mein marne ki
Maut aati hai par na

1. Heard Mr. Shekhar Naphade, leamed senjor counsel for the petitioner,
learned Attorney Generalu- for India for the Union of India Mr. Vahanvati,
Mr. T. R. Andhyarujina, learned Senior Counsel, whom we had appointed as
amicus curiae, Mr. Pallav Sisodia, learned senior counsel for the Dean,
KEM Hospital, Mumbai, and Mr. Chinmay Khaldkar, learned counsel for

the State of Maharashtra.



2. Euthanasia is one of the most perplexing issues which the courts and
legislatures all over the world are facing today. This Court, in this case, is
facing the same issue, and we feel like a ship in an uncharted sea, seeking
some guidance by the light thrown by the legislations and judicial
pronouncements of foreign countries, as well as the submissions of learned

counsels before us. The case before us is a writ petition under Article 32 of

the Constitution, and has b ' halfof the petitioner Aruna

Ramachandra Shan au, by one Ms. Pinki Virarﬁ of Mumbai, claiming to be

ﬁbvegx_}per, 1973 she was attacked by

a sweeper in the hospital whé".'-'\'"n"/réppea adog chain around her neck and

yanked her back with 1t etrxed torape hel but finding that she was
menstruating, he sodomized her. To immobilize her during this act he
twisted the chain around her neck. The next day on 28th November, 1973 at
7.45 a.m. a cleaner found her lying on the floor with blood all over in an
unconscious condition. It is alleged that due to strangulation by the dog

chain the supply of oxygen to the brain stopped and the brain got damaged.

It is alleged that the Neurologist in the Hospital found that she had plantars'

%m.oa

froan
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extensor, which indicates damage to the cortex or some other part of the
brain. She also had brain stem contusion injury with associated cervical cord
injury. It is alleged at page 11 of the petition that 36 years have expired since
the incident and now Aruna Ramachandra Shanbaug is about 60 years of
age. She is featherweight, and her brittle bones could break if her hand or leg

are awkwardly caught, even accidentally, under her lighter body. She has

eds

state of awareness, and her brain is ..11;ft_ua}1y dead. She can neither see, nor

hear anything nor can she express herself or communicate, in any manner

whatsoever. Mashed food is put.in her mouth, she is not able to chew or

taste any food. She is not evérl zi;m.if;that;fo;dn Has been put in her mouth.
She is not able to swallow any liquid food, which shows that the food goes
down on its own and not because of any effort on her part. The process of
digestion goes on in this way as the mashed food passes through her system.
However, Aruna is virtually a skeleton. Her excreta and the urine is

discharged on the bed itself. Once in a while she is cleaned up but in a short



while again she goes back into the same sub-human condition. Judged by
any parameter, Aruna cannot be said to be a living person and it is only on
account of mashed food which is put into her mouth that there is a facade of
life which is totally devoid of any human element. It is alleged that there is
not the slightest possibility of any improvement in her condition and her

body lies on the bed in the KEM Hospital, Mumbai like a dead animal, and

this has been the position fo e last ‘The.prayer of the petitioner is

that the respondents be directed to stop feeding Axuna,and let her die

uld have dismissed this petition on the short ground that under

Article 32¢0f the Constitution of Ina;a'.(lfﬁlike Article 226) the peﬁtloner has

to prove violation of a fundamei' t ht_ and it has been held by the

Constitution Bench dec1510n of 'thls Court in Glan Kaur vs. State of

Punjab, 1996(2) SCC 648 ‘(vzde paragz.aphs 22 and 23) that the right to life
guaranteed by Article 21 of the Constitution does not include the right to die.
Hence the petitioner has not shown violation of any of her fundamental
rights. However, in view of the importance of the issues involved we

decided to go deeper into the merits of the case.



5. Notice had been issued by this Court on 16.12.2009 to all the
respondents in this petition. A counter affidavit was earlier filed on behalf
of the respondent nos.3 and 4, the Mumbai Municipal Corporation and the
Dean, KEM Hospital by Dr. Amar Ramaji Pazare, Professor and Head in the
said hospital, stating in paragraph 6 that Aruna accepts the food in normal

course and responds by facial expressions. She responds to commands

intermittently by making sou ounds when she has to pass

stool and urine which:the nursing staff identiﬁés and tends to by leading
her to the

the writ

2011 appointed a team of three very dlstmgmshed doctors of Mumbai to

examine Aruna Shanbaug thoroughly and submlt a 1ep01't about her physical
and mental condition. These three doctors were :
(1)  Dr. J. V. Divatia, Professor and Head, Department of
Anesthesia, Critical Care and Pain at Tata Memorial

Hospital, Mumbai;

(2)  Dr. Roop Gursahani, Consultant Neurologist at P.D.
Hinduja, Mumbai; and



(3) Dr. Nilesh Shah, Professor and Head, Department of
Psychiatry at Lokmanya Tilak Municipal Corporation
Medical College and General Hospital.
7. In pursuance of our order dated 24™ January, 2011, the team of three
doctors above mentioned examined Aruna Shanbuag in KEM Hospital and

has submitted us the following report:

“ Report of Examination of runa Ramachandra Shanbaug
Jointly prepared and signed b

Tilak Municipal Corporatlon

edlcal College and General
Hospital). S

I. Background

As per the request of Hon. Justice Katju and Hon.
Justice Mishra of the Supreme Court of India, Ms. Aruna
Ramachandra Shanbaug, a 60-year-old female patient
was examined on 28th January 2011, morning and 3rd
February 2011, in the side-room of ward-4, of the K. E.
M. Hospital by the team of 3 doctors viz. Dr. J.V. Divatia
(Professor and Head, Department of Anesthesia, Critical
Care and Pain at Tata Memorial Hospital, Mumbai), Dr.
Roop Gursahani (Consultant Neurologist at P.D. Hinduja
Hospital, Mumbai) and Dr. Nilesh Shah (Professor and
Head, Department of Psychiatry at Lokmanya Tilak
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Gursahani, Consultant Neurologist at P.D. Hinduja, Mumbai; and Dr. Nilesh
Shah, Professor and Head, Department of Psychiatry at Lokmanya Tilak
Municipal Corporation Medical College and General Hospital. They did an

excellent job.

146. We also wish to express our appreciation of Ms. Pinki Virani who

filed this petition. Although

e ha

the petition for the reasons

given above, we re ard her as a public spirited 'f;erso ho filed the petition

for a cause she bona fide regarded scorrect and ethical. We hold her in

(including the retired staff) fo;_théir'.,:;ﬁébl'é spirit and outstanding, exemplary
and unprecedented dedicatio“ﬁ'.iﬁ..‘taki.rig..cié‘fé of Aruna for so many long

years. Every Indian is prOud ofthem: v ! 1% 1

................................... J.
(Markandey Katju)

.................................. J.
(Gyan Sudha Misra)
New Delhi:
March 07, 2011
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" The Constitution of the Republic of Turkey of 1982 with Amendments through 2017
Article 13 Restriction of fundamental rights and freedoms
Fundamental rights and freedoms rmay be restricted only by law and in conformity with
the reasons mentioned in the relevant articles of the Constitution without infringing upon their essence.
These restrictions shall not be contrary to the letter and spirit of the Constitution and the requirements
of the democratic order of the society and the secular republic and the principle of proportionality.
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® The Constitution of the Republic of Turkey of 1982 with Amendments through 2017

Article 15 Suspension of the exercise of fundamental rights and freedoms

In times of war, mobilization or a state of emergency, the exercise of fundamental rights
and freedoms may be partially or entirely suspended or measures derogating the guarantees embodied in
the Constitution may be taken to the extent required by the exigencies of the situation, as long as
obligations under international law are not violated.

Even under the circumstances indicated in the first paragraph, the individual’s right to
life, the integrity of his/her corporeal and spiritual existence shall be inviolable except where death
occurs through acts in conformity with law of war; no one shall be compelled to reveal his/her religion,
conscience, thought or opinion, nor be accused on account of them; offences and penalties shall not be
made retroactive; nor shall anyone be held gquilty until so proven by a court ruling.
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3. The judgment concerning the constitutional principles to be
observed in individual applications lodged due to detention
during the state of emergency
Aydmn Yavuz and Others Judgment [PA], (App. No. 2016/22169,
20/6/2017)

The Facts

During the coup attempt of 15 July, the campus of Turkish Satellite and
Communication Company {"TURKSAT") located in Gélbasi was occupied by
the coup plotters on 16 July 2016 at around 00:47 a.m,

The applicants are electronic and computer engineers, and they reside
outside Ankara. They arrived in Ankara at the evening hours on 15 July
2016 and went to TURKSAT campus by a car driven by the applicant Burhan
Glines on 16 July at around 2:00 am. The applicants were stopped at the
entrance of the campus by police officers, They teld the police officers that
“they had been called in from inside the campus” and requested to enter to
the campus. Thereupaon, they were taken into custody.

On 18 July 2016, Golbasi Magistrate's Judge Office ordered the applicants’
detention on remand for attempting to overthrow the constitutional order.

The Ankara Chief Public Prosecutor’s Office charged the applicants with the
offences of “attempting to overthrow the constitutional order, attempting
1o overthrow the Grand National Assembly of Turkey or prevent it from
performing its duties, attempting to overthrow the Government of the
Republic of Turkey or prevent it from performing its duties and being a
member of an armed terrorist organization”.

This action has been pending as of the date when this application was
examined, and the applicants are still detained on remand.

I. General Principles

A. Emergency Administration Procedures

Emergency administration procedures are temporary and exceptional
administration regimes which vest the public authorities with broader
powers in comparison to those of ordinary times. This is necessary to
eliminate severe threats and dangers emerging in cases where the existence
of the State and the community or the public order cannot be protected
with ordinary powers. Under such emergency procedures, a shift takes in




the fegal system. The most significant effect of this shift is the narrowing

of the safeguards with respect to the fundamental rights and freedoms.
Accordingly, emergency periods may require measures resulting in wider
restriction of the fundamental rights and freedoms in comparison to
ordinary periods or even suspension of these rights and freedoms, in order
to eliminate the existing threat or danger.

8. Examination of Individual Applications in Emergency Periods
1. Power to Examine Individual Applications

Neither the Constitution not the laws include a provision providing that
an individual application cannot be lodged with the Constitutional Court
during emergency periods. Therefore, the Constitutional Court has the
power to examine individual applications for alleged human rights violations
in emergency periods.

2. Examination Process
a. In General

The criteria with respect to the restriction of the fundamental rights and
freedoms in ordinary times are laid out in Articte 13 of the Constitution
whereas the restriction or suspension of the exercise of the rights and
freedoms in times of “war" “mobilization’, "martial law” and “a state of
emergency”are setoutin Article 15. In examining the individual applications
against emergency period measures, the Constitutional Court is to take into
account the protection regime set outin Article 15,

b. Conditions as to the Applicability of Article 15 of the Constitution
i. Existence and Declaration of Emergency Case (Olaganiistii Durum)

For the application of Article 15 of the Constitution, there must exist one of
the conditions of “war”, “mobilization’;, “martial law” or “state of emergency’,
and subsequently, the existence of one of those must have been declared
by the state authorities empowered by the Constitution.

ii. That the Measure must he related to Emergency Case

Forthe application of Article 15, itdoesnot sutfice thatanimpugned measure
is taken during an emergency period; but this measure must also be related
to the elimination of the threat or danger leading to the declaration of the
emergency case. In case of failure to establish such a relation, Article 13,




not Article 15, is to be applied in reviewing impugned measures even if it is
taken in the emergency period.

¢. Examination pursuant to Article 15 of the Constitution

i. Whether the Measure is in breach of the Safeguards Enshrined in the
Constitution

In an individual application against a measure interfering with fundamental
rights during an emergency period, the impugned measure will be subject
toreview first under the constitutional safeguardsin place for crdinary times.
If it is determined that the measure is not in breach of those safeguards, as
a principle, a separate examination will not be made under the criteria set
out in Article 15. If, however, the complained measure is found be in breach
of the safeguards prescribed for ordinary times, then a further examination
will be made for determining whether it complies with emergency criteria
set out in Article 15. In other words, an emergency measure failing to satisfy
constitutional test for ordinary times is subject to further examination for
determining whether in can be justified under Article 15.

ii. Whether a Measure in Breach of the Non-emergency Safeguards is
Legitimate in time of Emergency Period

In order to satisfy the emergency period criteria set out under Article
15, a measure must be in compliance with all of the following:

{1} Whether the Measure has a bearing on the Core Rights

An emergency measure, which may be in violation of non-emergency
standards, must not infringe upon the rights and freedoms provided in
Article 15 § 2 of the Constitution.

{2) Whether the Measure is in breach of the Obligations Stemming from
the International Law

An emergency measure must alsa not breach the obligations stemming
from the international law, notably those stemming from the international
conventions on human rights to which Turkey is a party.

(3} Whether the Measure is within the extent required by the Emergency
Case

The final condition set out in Article 15 is that an emergency measure must
be “within the extent required by the exigencies of the situation.”




C. Assessment as to the Current Emergency Case in Turkey

The incident led to the emergency case in Turkey is the coup attempt that
took place on 15 July 2016. Those behind the coup attempt attacked the
nation, the legitimate government, the media outlets and the security
forces. During the attack, they used war arms such as fighter jets, helicopters,
vessels and tanks and heavy weapons, which were entrusted to them for
protecting the very people they attacked. This barbaric attempt left behind
more than 250 deaths and thousands of injured. The fact that this coup
attempt took place at a time when Turkey was under fierce attack of many
terrorist organizations made the country even more vulnerable to such
attacks and therefore considerably increased the gravity of threat it posed
against the existence of the nation.

Accordingly, there is no doubt that the coup attempt of 15 July has posed an
existing and severe threat not only to the democratic constitutional order
but also to the “individuals’ fundamental rights and freedoms”and “national
security”, both of which are indeed closely associated with one another. This
is the most severe attack in the history of the country, targeting the national
security and the lives of the people and even existence of the whole nation,

The investigations initiated by the authorities following the coup attempt,
the statements of suspects and witnesses, the material facts, and pre-
coup attempt investigations on the FETO/PDY {the Fetullahist Terrorist
Organization / Parallel State Structure), when considered as a whole,
indicate that the public authorities’ assessment as to the FETO/PDY being
the plotter/perpetrator of the coup atternpt has sufficient factual basis.

The following characteristics of the FETO/PDY increase the gravity of the
threat it has posed to the democratic social order even more: the FETO/PDY
has been organized in all public institutions and organizations, notably the
Turkish Armed Forces, security directorates, the judiciary, public institutions
of education and religion, the political parties, trade and labour unions,
non-governmental organizations and business companies; it adopts
a mentality attributing holiness to the organization and to its actions
without questioning; its members act in full obedience and devotion to the
organizational will, and it is made up of hierarchical and celi-type structure;
it has been using confidential/covert means of communication; it ultimately

aims at taking control of the constitutional institutions of the state, re-
designing the society and the individuals in line with its own ideology and
governing the country through an oligarchic rule.




The coup attempt made on 15 July 2016 lies behind the declaration of the
“state of emergency” on 21 July 2016. However, the intense terror attacks
against Turkey also have a bearing on the declaration of the state of
emergency.

1. Examination of the Applicants’ Allegations
A. Alleged Unlawfulness of the Applicants’ Detention
1.The Applicants’ Allegations

The applicants maintained that at the date of incident they acted together
with the canvoys formed by the groups resisting the coup attemptand went
to the campus where TURKSAT was located; that their act was not associated
with any activity falling within the scope of the coup attempt; and that they
did not have any connection with the imputed offences, they nevertheless
were detained.

2.The Constitutional Court’s Assessment

Within the scope of the right to liberty and security of person, the most
significant element of the judicial review of the first detention is the
existence of “strong indication” of having committed an offerice, which is
specified as one of the requisite conditions of having recourse to detention
measure in Article 19 § 3 of the Constitution. In that regard, the existence
of serious indication of having committed an offence suffices for the first
detention of a person.

As regards the existence of suspicion of having committed an offence in
the present case, the detention order referred to the incident scene, the
investigation report, and the applicants’ statements, According to the
determinations of the investigation autharities, the applicants wanted to
enter the campus of TURKSAT occupied by coup plotters, and they were
stopped by the police officers at the entrance of the campus. They were
arrested after the applicant Burhan Gines, who had been driving the car,
had stated that "they had been called by those inside the campus”and had
tried to delete the records on his mobile phone in rush. The authorities
considered “being called by those who were inside the campus” to be
a call by the military officers occupying TURKSAT. in addition to that, the
applicants stated that they had been residing in various regions outside
Ankara and had met at the bus station in Ankara at the evening hours on
15 July; they had borrowed the car they were using from a person whaose
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name they did not want to disclose. Although they also stated that they had
been acting in order to join the ¢convoys fighting against the coup, they in
fact went to the campus of TURKSAT (located in the Golbasi district) which
was tens of kilometres away from the provincial centre where against-coup
demonstrations took place.

Mareover, the suspect U.O. (owner of the car by which the applicants went
to TURKSAT) stated to the investigation authorities that “he met with the
applicants at a home on the incident day; the applicants left the home by his
vehicle; and later on, the applicants were reported in the news that they raided
TRT (“the Turkish Radio and Television Corporation”) building together with
the coup-plotter military officers for interrupting its broadcasting at the night
of the coup attempt. One of the military officersoccupying TURKSAT, EJ.,
said in his statement that “as the TURKSAT personnel did not assist us to stop
broadcasting, we were told by our superiors that civilian technicians would
arrive from outside to assist us to stop broadcasting” Accordingly, there are
strong reasons substantiating the investigations authorities' suspicion that
the applicants committed the imputed offences.

in addition, it has been established that the applicants, Burhan Gines and
Aydin Yavuz, were users of the “ByLock” application (app), which is the
digital platform through which the FETO/PDY members maintained secure
communication among themselves. Taking into account the technical
features of this app, it is comprehensible that the fact that the applicants
have and use this app is considered by autharities as a strong indication for
their connection with FETO/PDY. As a matter of course, the degree of this
indication may vary by concrete incidents, depending on the factors such
as whether this app has been actually used by the individual concerned, the
manner and frequency of its use, the position of and importance attached
to the contacts (those with whom communication was established via this
app) within the FETO/PDY, and the content of messages communicated
via this app. Moreover, the competent authorities’ assessment that the use
of BylLock or having it in electronic/mobile devices constitutes a strong
indication of having committed an offence cannot be considered as
unfounded or arbitrary. Therefore, it must be concluded that there is, also in
this respect, a strong suspicion that the applicants Burhan Giines and Aydin
Yavuz, who are users of this app, had committed the imputed offences.

On the other hand, although the pre-requisite of strong suspicion of having
committed an offence for detention may exist, it must also be determined




whether the impugned detention measure is proportionate or not. The
constitutional review on this matter must be made with regard to the
detention process and the grounds thereof. At this stage, the Constitutional
Court’s duty is not to find out the most appropriate measure or means best
serving the establishment of justice but to review the constitutionality of
the impugned interference (the detention measure in the present case).

Consideringthe general circumstancesinwhichtheapplicantswere detained
and the particular facts of the present case together, the Constitutional
Court found that the legal grounds for the applicants’ detention, the risk of
tampering with evidence and suspicion, have sufficient factual basis.

For these reasons, the Constitutional Court has declared this part of the
application inadmissible for being manifestly ill-Mfounded.

B. Review of Detention without a Hearing
1.The Applicants’ Allegations

The applicants Birol Baki, Burhan Glines, and Salih Mehmet Dagkdy also
maintained that the review of their detention was carried out without
holding a hearing, and therefore their right to liberty and security were
violated.

2.The Constitutional Court’s Assessment

The suspected offence resulting in the applicants’ detention concerns an
act relating to the coup attempt of 15 huly, which is the primary incident
led to the declaration of the state of emergency in Turkey. The state of
emergency has been in force during the period when the applicants have
been detained on remand. In this respect, the interference to the right to
liberty and security of a person in the form of reviewing detention without
a hearing is to be examined under Article 15 of the Constitution. Before
examining the claims under Article 15, it must be first determined whether
the impugned detention reviews breach the safeguards enshrined in Article
19 of the Constitution.

Article 19 § 8 of the Constitution sets forth that persons whose liberties
are restricted for any reason are entitled to apply to the competent judicial
authority for speedy conclusion of proceedings regarding their detention
status and for their immediate release if the restriction imposed upon them
is not lawful.




One of the fundamental safeguards deriving from Article 19 § 8 is the right
to request for an effective review of detention before a judge. Indeed, a very
high importance must be attached to this safeguard considering that this
is the primary legal tool for a person deprived of his liberty to effectively
challenge his or her detention. In this way, a detained person is given
the opportunity to discuss the reasons led to his/her detention and the
assessment of the investigation authorities in person before a judge or a
court. Therefore, a detained person should be able to exercise this right by
being heard before a judge at certain reasonable intervals.

In the present case, the applicants’ detentions were prolonged without a
hearing within the period from July 2016 to April 2017. The Constitutional
Court concluded that review of the applicants’ detention without holding
a hearing and their deprivation of liberty for 8 months and 18 days under
such a procedure are in breach of the safeguards enshrined in Article 19§ 8
of the Constitution.

However, because the applicants were detained in the state of emergency,
it must be next examined whether this interference can be justified under
Article 15, regulating the restriction and suspension of exercise of the
fundamental rights and freedoms in emergency periods.

Under Article 15, it must be examined whether the interference infringes
upon the rights and freedoms stated in paragraph 2, whether it violates the
obligations stemming from the international law, and whether it is required
by the exigencies of the situation.

The right to liberty and security of person is not one of the core rights that
are stated in Article 15 § 2 as inviolable in emergency periods.

Nor does the interference violate the obligations arising from international
law because the right to liberty and security is not one of the inviolable rights
stated in the international conventions to which Turkey is a party, notably
the International Covenant on Civil and Political Rights (“the ICCPR") and the
Convention as well as the additional protocols thereto. Furthermore, it was
not substantiated that the interference with the applicants'right to liberty
and security violates other safeguards applicable in emergency periods
under the international law.

Having found that the interference satisfied first two standards set out in
Article 15, the Court then turned to s¢rutinize it under the last standard of
"the extent required by the exigencies of the situation”. The interference into
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the right to liberty and security in the form of detention without a hearing
must not be arbitrary in order to satisfy this standard at the outset. When
determining if the interference is required by the exigencies of the situation,
in other words, whether it is proportionate or not, the factors to be taken into
account are the situation leading to declaration of the state of emergency,
the circumstances during the state of emergency and special circumstances
of the specific period the impugned interference took place.

Following the coup attempt of 15 July, upon the instructions of the chief
public prosecutors’ office, investigations were initiated throughout the
country against roughly 160.000 persons wheo involved in the coup attempt
or who were considered to be in connection with the FETO/PDY regardless
of direct involvement in the coup attermpt. In this scope, over 50.000 persans
were detained on remand and over 47.000 persons were released subject
1o other measures, The investigation authorities faced with the necessity to
immediately initiate and conduct investigations against tens of thousands
of suspects upon such an unexpected situation. Also, considering the
characteristics of the FETO/PDY {secrecy, cell-type structuring, its ubiguitous
nature in the state and society organizations, attributing holiness to itself
and acting on the basis of obedience and devotion), it is obvious that
these investigations are far more difficult and complex than other criminal
investigations. In this respect, the judicial and investigation authaorities are
10 manage a heavy workload which was unforeseeable. Furthermore, on
16 July just after the suppression of the coup attempt, the High Council of
Judges and Prosecutors ("the HCJP") ordered, at the first stage, suspension
of 2.745 judges and prosecutors from office for having connection with the
FETO/PDY. At the subsequent stages, over 4.000 members of the judiciary
were dismissed from office.

Having regard to the severe and unforeseeable workload the judicial and
investigation authorities have been exposed after the coup attempt, the
suspension and dismissal of thousands of judges and prosecutors (about
1/3 of all members of the judiciary}) who would otherwise deal with
this workload and maintain efficient operation of the legal system, and
dismissal of a significant part of the assistant courthouse personnel and law

enforcement officers, it must be acknowledged that the review of detentions
over case-documents without holding a hearing for those detained for
suspicion of coup-related offences is a measure which is proportionate to
the requirements of the state of emergency.




Furthermore, a significant number of guardians and gendarmerie
persgnnel in charge for maintaining the security of penal institutions are

also suspended or dismissed from office. Considering that thousands of
detainees in connection with the coup attermpt and FETO/PDY are placed
in penal institutions in rural areas, the lack of sufficient number of those
personnel and security forces may cause serious security problems during
transfer of those detainees to court houses. Accordingly, conducting
detention reviews of suspects in question without holding a hearing may
be considered even necessary for maintaining public security during the
state of emergency.

Under these circumstances, the Constitutional Court concluded that the
extension of the detention of the applicants, who are detained on remand
with the allegation of having committed offences related to the coup
attempt, without a hearing for a period of 8 months and 18 days constitutes
a measure "proportionate to the exigencies of the situation”

The Constitutional Court accordingly held that there is no violation of the
applicants’right to liberty and security under Article 15.

C. Other Complaints

The applicants also alleged that the extension orders of detentions lacked
justification; their detention exceeded reasonable time; their right to
defence was restricted due to confidentiality of the investigation file (no
or restricted access to investigation documents). The Constitutional Court
found those allegations inadmissible for being manifestly ill-founded.

4, The judgment concerning the detention measure in the
investigation conducied related to the allegation that a
judage is a member of an armed terrorist organization within
the scope of the coup attempt of 15 july 2016

Selcuk Ozdemir Judgment [PA], (App. No. 2016/49158, 26/7/2017)

The Facts

Prior to the July 15 coup attempt, the applicant was serving as a Judge in the
3" Chamber of the Bursa Administrative Court.

Following the coup attempt of 15 July 2016, the Ankara Chief Public
Prosecutor’s Office, considering that the applicant had been caught in an




asudaiiaatuasAniladomaigsssuyguineaiandnsuadey
A1lladsll elio/molwo
Uil e BB bEoa (A.F. boko)
= i a o= Yy o a o Your o @ =
nsdinguaneiuiluiiuceululiianiausoginisdassdlddasedniuasatom

(Case on the Law modifying the conditions to terminate women'’s pregnancies)”

WSl uaunes
undrnisenasgsssuyauiuinng

NB93gaTIUYYFIUTELVA

@. UNATULAIAR

') ¢ W = paa ai o 2ras %) o oo as a
ﬂqﬁiﬁﬁiiﬁiﬁéﬁéuwﬂ'ﬁ"l‘ﬂ@qEU'WfﬁL'UﬁLFJ?Jlﬂ,ﬂ'lu"\'!QEJﬂ‘iﬂi‘VlN3@Q‘Uﬂiﬂﬂ7ﬁ3§ﬁiﬁﬂuﬂw‘ﬂu‘ﬂQEJElﬂLﬁﬂ

ar

o] Py = o b P ot el 5 = & v ol ¥ af 1
nngiuftlufuduieuleiviasinanssdanunsogfnsnwmssald Ilssnmiuinngrmunedanany

azindnslunisidinves “msnlurssn” wazuasniwlunisulusssy (Freedom of conscience)

vosunnd viell AafgsTinyyiiudy ngmnedindnimualiunmdaansoufiashazriinisyd

nIneATINViuAanIla usuwndgiuazdoudineandennefuwwmdaudy q Aandfuuamnse
woSuiUSnwld dremail ngrineRnaialumsdaaiue nmwnelusssuvounmg sty

i vt @ oo el e - & &l v o " o o
AlusnnligednivesaninfensgRnisfemssifnvesudSnvmenisiansnanslunisioae

el 2 a <

189an3NfRIn1seAnIsmeaTTilagUsaanaudsanigldanmuindounansunngfivasnde

= o o W

eniadalunsmevaussiadnguigsaeandiuatsisaguiigndsannungyiny Mmewail A1sodves

Aseadedildiiyaiivawe
. dyudoifiants

{¥es Sausznaudhe vedausaudy Sm wsen uazimens lidudfomelimasgssnnmy
Jieduanidnnguunefiudlufiusuioulviidmualiasfawisaginsieassdld lnefdassyyi
wingrunglildrmununadinelunisoigndmiumsgiinisdensss udlunsdives "manluasss”
(the unbom child) th ngmaneliteinfunisaziia@vdlunsi®in suidygililudouni o

vaseudnaglsuimedntiyvery wardnilunmsdsedndednfieiauduuyed auidygRly

5
=

Tunst e viFsTIUYY Wanantl fiaediszumedn nguinadsnanazidiaeEawinslusssy

. n! o Uty & t:i a 1 2 o o=
(Freedom of conscience) audty el liludsund « vetaudyyrglyuImisdniuyve gy

e g

a L3

) L) P £ L I 124 i g <
Timualiunmgufiasfisryiiniseasidvesanimemguadiudliudazgniesvaldaniunis

]

nesfgeTsuyniatssmaldfumsdseamannduendmsvdngasuasiannday Snendomaisossuyy
wied rsnisdinnumaizsruyglaneunualinaizsyauygiielssma dulunisudadiiedomaiyssaygre
madgsssygwinoardnnvadoudindn nuavdendingrumide i 65 cooclb/albs arTuil el figuisy beos



o
3,8 O

Tnedouinnu usnani f¥esdiseydedn ngvanediliiisausdmmunliuwmdasioudammaalunis

Q
< %/

a < o =« w ar & ;& ) v & =i
UQLﬂﬁWQBﬂqLUUﬂ'}{LWﬂ\'ﬂsQuumiq‘lﬂfuﬂ"lﬁWUﬂuﬂﬁ\'iLL'iﬂL%']uu ‘I/?’%ﬂLW]ENﬂﬂ%u@lﬁﬂwmﬂﬁ']ﬂqiﬂ%'ﬂﬁ

£
Y o W & <

dehaniguuludumdaubuvieasdnsduiaansadiiiumsld

w el [
o winnNMIEeIda
nsdlanuaifiadedl eblo/oobo ariuil be MmUY bdom TMANNYMUIETIALITBY Al
a0 SgoTTHYLIWAITRNAINTUalsn AL ocme UALULAN WA, Woee
<

oo mal o A g v oar A
U9 laen uﬂﬂallﬁWﬁmﬂﬁﬂ"liuu‘ﬁ?@ﬂ?ﬂﬂﬂﬂﬁ%ﬂ?qﬂlL%u&l?{@ﬂ

]
o 2 =f

Wiavssayaussasdll ngvany weestedydR uazninasifigsiduinest eme ¥nns
fusesAndnaasugiia dean wazimussan Tnaddafannsewiifaenndasty uasimunieuls
dmiumslidvinang

AvSweniisudy

. Anflunsdnnuuaznisidentsenevendwagraasanalsiviunvasleuienisdnei
vilu Tnedlgmjuanefiedsyfussdunsianuiiurunsgefigauifioadulls avsludeulunis
FesuazAmeuwudusssy saenaudnslunsfunsuteya mslifudine waznisisan
Frufiu

. Avslumsusziudian msguagunin uasarwdiemdevedens MIuwme uasnguung

. Avisluitinenfofimnza

<. AvdTlagldFunadunsesaninundoudi

& Avislumsifuliuniainusssuwasdany

o, Avdlunssududisvdensaunia

° Belgium’s Constitution of 1831 with Amendments through 2014

Article 23 Everyone has the right to lead a life in keeping with human dignity.

To this end, the laws, federate laws and rules referred to in Article 134 guarantee economic, social
and cultural rights, taking inte account carresponding oblieations, and determine the conditions for exerdising them.

These rights include among others:

1. the right tc employment and to the free choice of an occupation within the context of a general
employment policy, aimed among others at ensuring a level of employment that is as stable and high as
possible, the right to fair terms of employment and o fair remuneration, as well as the right to information,
consultation and collective negetiation;

2. the right to social security, to health care and to sodial, medical and legal aid;

3. the right to decent accommodation;

4, the right to the protection of a healthy environment;

5. the right to cultural and social fulfilment;

6. the right to family allowances.
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" European Convention on Human Rights
Article 2 Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law,

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results
from the use of force which is no maore than absolutely necessary:

{a) in defence of any persen from unlawful violence;
{b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

{0} in action lawfully taken for the purpose of quelling a rict or insurrection.
Article 9 Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom
to change his religion or belief and freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the inferests of public safety, for the

protection of public order, health or morals, or for the protection of the rights and freedoms of others.
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€ International Covenant on Civil and Political Rights
Article & (5} Sentence of death shall not be imposed for crimes committed by persons below
eighteen years of age and shall not be carried out on pregnant women.
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THE CONSTITUTIONAL COURT OF BELGIUM
Judgment 122/2020

A maried man, a father, a mother, a grandfather and a grandmother asked the
Constitutional Court to annul a law modifying the conditions in which women can terminate

their pregnancies.

The applicants maintained that, insofar as it did not lay down criminal penalties for
terminations of pregnancies, in the case of "unborn children" the law constituted a violation
of the right to life enshrined in Article 2 ECHR and of the right to live a life in keeping with
human dienity enshrined in Article 23 of the Constitution. The applicants also complained
that the law infringed the freedom of conscience enshrined in Article 9 ECHR in that it
required doctors who refused for personal reasons to terminate the pregnancies of women
who so requested to contribute indirectly to such operations. They noted that the law
required doctors not only to notify the women of that refusal at their first meeting but also
to refer them to other doctors or to competent institutions.

With regard to the applicants’ first complaint, the Court noted, firstly, that the Constitution
did not afford "unborn children” the same rights as persons who had been born and were

alive, even though parliament was required to respect life and take measures to that end.

The Constitutional Court then observed that the European Court of Human Rights was
convinced that it was not possible to answer in the abstract the question whether the
unborn child was a "person” for the purposes of Article 2 ECHR. The Constitutional Court
further stated that the prohibition under Article 6.5 of the International Covenant on Civil
and Political Rights on executing pregnant women sentenced to death by a court could not
be interpreted as a desire by the authors of that instrument to consider voluntary
terminations of preegnancies performed outside the conditions provided for by law as
homicides.

With regard to the applicants’ second complaint, the Court underlined, firstly, that the law
provided that doctors could not be required to take part in the termination of pregnancies.
The Court went on to state that the reason why the law reguired doctors who did not wish
to terminate the pregnancies of women who consulted them not only to inform the women
promptly of their refusal but also to give the women the details of other doctors whom
they could consult was to respect the women’s right to request terminations performed
without risks in safe medical environments, while responding to legitimate public health

objectives. The Court therefore held that the impugned law upheld doctors’ freedom of
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conscience without calling into question the right of women who met the statutory
requirements for voluntary terminations of pregnancies. It therefore found that the
aforementioned obligations on doctors were reasonable, legitimate, necessary and
proportionate to the aims of the impugned law, as they respected doctors’ freedom of
conscience and their decisions not to perform terminations of pregnancies, while upholding
the rights of the women who consulted them.

The Court therefore ruled that the applicants’ complaints were unfounded.
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¢ Belgium's Constitution of 1831 with Amendments through 2014

Articie 19 Freedom of worship, its public practice and freedom to demonstrate one's opinions on
all matters are guaranteed, but offences committed when this freedom is used may be punished.
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dEuropean Convention on Human Rights

Article 10 Freedom of Expression

1. Everyone has the right to freedom of expression. This right shall include freedom o hold
opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary
in @ democratic society, in the interests of national security, territorial integrity or public safety, for the
preveniion of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

® Loi portant répression des offenses envers le Roi

Article 1 Quiconqgue, soit dans des lieux cu réunions publics, par discours, cris ou menaces, soit
par des écrits, des imprimés, des images ou emblémes quelconques, qui auront été affichés, distribués ou
vendus, mis en vente ou exposés aux regards du public, se sera rendu coupable d'offense envers la
personne du Roi, sera puni d'un emprisonnement de six mois a trois ans, et d'une amende de 300 & 3,000
fr.
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THE CONSTITUTIONAL COURT OF BELGIUM
Judgment 157/2021

The indictments division of Ghent Court of Appeal had to rule on the execution of a
European arrest warrant issued by the Spanish courts against a Spanish national who had
been convicted in Spain of causing offence to and seriously insulting the Spanish Crown.
Having considered whether this offence was also an offence under Belgian law (double
criminality is a requirement for the execution of a European arrest warrant), the indictments
division found that the acts of causing offence to the King and seriously insulting him were
also punishable in Belgium under the Law of 6 April 1847 "outlawing insults against the King".
However, the indiciments division asked the Court whether this law was compatible with
freedom of expression.

The Court firstly observed that lawmakers had wanted the term "insult" to be interpreted in
a broad sense: it applied to all remarks made in a somewhat public manner that were
injurious to the honour or reputation of the King or that expressed disrespect for the King,
Furthermore, the offence did not have to be born out of malicious intent. As to the
sentence, insulting the King was punishable by between six months’ and three years’
imprisonment, a fine of between €300 and €3,000 (before the décimes additionnels
multiplier was applied) and forfeiture of certain rights for a period of between two and five

years.

The Court underlined that freedom of expression was a cornerstone of a dermocratic society.
It found that the provision in guestion amounted fo interference with freedom of
expression. To be admissible, such interference had to be permitted by law, pursue one or
more legitimate aims and be necessary in a democratic society, rmeaning that it must meet a

pressing social need and be proportionate to the aims pursued.

The Court found that the provision in question pursued the legitimate aim of protecting the
King’s reputation. The lawmakers had also intended to achieve two other aims: guaranteeing
sovereign immunity and the stability of the constitutional system. Because the provision had
been adopted in a historical context that was fundamentally different from the current
context and views as to what could be deemed necessary in a democratic society had
changed, the Court was of the view that considering whether these two aims were legitimate
went hand in hand with considering whether the interference was necessary in a democratic
society.



Making reference to the case-law of the European Court of Human Rights, the Court held
that a prison sentence imposed for an offence relating to political speech was only
admissible in exceptional circumstances. Furthermore, the aims of safeguarding sovereign
immunity and the stability of the constitutional system could not justify giving creater
protection to the King’s reputation than to that of other people. The Court noted that under
the Law of 6 April 1847, insults against the King carried a particularly severe prison sentence
and also afforded the King greater protection than that given to other people. The provision
in guestion also gave the King greater protection in other respects: the fine was larger, the
scope of the offence was broader and the offence did not have to be born out of malicious

intent.

The Court concluded that in terms of both the scope of the offence and the severity of the
sentence, the provision in question gave greater protection o the King’s reputation than
that given to the reputation of other people. Consequently, the provision did not meet a
pressing social need and was disproportionate to the aim of protecting the King’s reputation.



