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® The Constitution of the Republic of Turkey of 1982 with Amendments through 2017

Article 17 Everyone has the right to life and the right to protect and improve his/her
corporeal and spiritual existence.

The corporeal integrity of the individual shall not be violated except under medical
necessity and in cases prescribed by law; and shall not be subjected to scientific or medical experiments
without his/her consent,

No one shall be subjected to torture or mal-treatment; no one shall be subjecied o
penalties or treatment incompatible with human dignity.

The acts of killing, when using a weapon is permitted by law as a compelling measure,
during self-defence, the execution of warrants of capture and arrest, the prevention of the escape of
lawfully arrested or convicted persons, the quelling of riot or insurrection, or carrying out the orders of
authorized bodies durineg state of emergency, do not fall within the scope of the provision of the first

paragraph.
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However, he was not provided any support concering the necessary
treatment for him, and then he committed a suicide and died.

The system set up to protect the lives and health of the prisoners must be
effective not only in theory but also in practice. As the diagnosis made for
U.0. and the treatment recommended in this respect were not given due
importance, no additional special measures were taken to protect his life.
U.0. was not put into the special wards designated for prisoners suffering
from such problems, and no other measures were taken to protect his
right to life. Furthermore, he was not even provided with the medications
recornmended for him, and he was put in a ward alone, where a clothesline
that might have made his suicide easier was available.

Considering all these facts, it is concluded in the present case that the
conditions were not appropriate in terms of protecting the lives and health
of prisoners and that the measures necessary for the protection of U.0s life
were not taken.

it is also concluded that in the criminal investigation, the Prosecutor’s
Office did not make any assessment concerning the delay in obtaining the
medications prescribed for U.O. Besides, in the course of the investigation,
it was not examined whether the failure to take additional special measures
in the relevant prison in respect of the prisoners having passive suicidal
ideation was medically appropriate or not. However, under the procedural
aspect of the right to life in terms of the obligation 1o conduct an effective
investigation, it would be more acceptable to conclude an investigation
concerning such incidents upon inguiring the concept of passive suicidal
ideation and upon determining whether it is appropriate not to take
additional measures for prisoners with such health problems.

Consequently, the Constitutional Court found a violation with respect to
protection of life enshrined in article 17 of the Constitution as well as the
procedural aspect of the right to life.

3. Press Release Concerning The Judgment Finding A Violation
Of Right To Life Of A Prisoner Who Commiited Suicide In Prisan
Recep Kolbasar Judgment (App. No., 2014/5042, 26/12/2017)

The Facts

The applicant's brother F.K. was detained and imprisoned on 12 May
2008 for intentional killing. After a while, he was examined at the
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psychiatry department of a state hospital. He was diaghosed with
“psychotic mood disorder” and was prescribed medications.

After some time, F.K. was referred to a psychiatric hospital with the
diagnosis of “psychotic disorder due to substance use” and stayed there
for approximately two months upon the court’s order. The report issued
by the hospital stated that F.K. had been taking drugs and stimulants
for seven or eight years, that he had been living on the streets for three
or four years, that he had such behaviours as talking to himself and
not eating foods by telling that medicine had been added to them, and
that he had undergone inpatient treatments in different hospitals with
the diagnasis of drug addiction and psychotic disorder, However, it was
noted that he did not suffer from any mental illness or defectiveness
that might affect his criminal liability.

After some time, F.K. was examined at the psychiatry department of a
training and research hospital where he was diagnosed with "antisocial
persconality disorder” and ‘“hipolar disorder” and was prescribed
medications.

Afterwards, on 15 December 2008 when F.K. was in prison, he cut his
both wrists. Some prisoners who were staying in the same ward with
F.K. requested that F.K. be taken to another ward on the ground that
they were disturbed. On 16 December 2008, F.K. was taken to a single
ward. On the same day, he filled out a "requisition form” in which he
demanded a laundry line together with some other things. What he
demanded was provided to him by the prison officers,

On 17 December 2008 at around 1 a.m., the other prisoners who were
staying in another ward were suspicious about F.K.'s situation and
they pushed the emergency button. Thereupon, the guardians came fo
F.K's ward and found his dead body thai was hanged on the window
grill with a laundry line.

On the same day at around 2 a.m., the Public Prosecutor was informed
of the incident. The Prosecutor launched an investigation without
delay and carried out an incideni scene investigation, as well as a
post-mortem examination. The autopsy report issued by the Forensic
Medicine Institute stated that the laundry line in question was suitable
for hanging and that the death had resulted from hanging.

Within the scope of the investigation, the Chief Public Prosecutor's
Office took statements of some of the guardians and prisoners as

07



suspects, as well as examining the footages. The Chief Prosecutor’s
Office took statements of the 1% administrator and the 2™ administrator
of the prison as suspects, who were on duty at the material time, on 15
July 2010 and 12 August 2010, respectively.

On 18 September 2013, the Chief Public Prosecutor's Office issued a
decision of non-prosecution. The applicant contested the decision, but
it was refused by the assize court on 7 January 2014,

The Applicant's Allegations

The applicant alleged that although the prison officers, who failed to iake
the necessary measures for his brother suffering from psychological
problems, had negligence in the incident, they were not indicted and
that thereby F.K.’s right to life was violated.

The Constitutional Court's Assessment
in brief, the Constitutional Court made the following assessments;
a. Substantive aspect of the right to life

Under certain circumstances, the State is required to take necessary
measures in order to protect an individual's life from the risks likely to
be caused by the individual's own acts.

[n order for such an cohligation to arise, which is also applicable for
death incidents taking place in prisons, it must be primarily determined
whether the prison officers were aware of or ought to be aware of the
real risk that a person under their control could kill himself, and if there
was such a risk, it must be examined whether they have had performed
what is expected from them for elimination of this risk, within reasonable
limits and within the scope of their powers.

In the present case, FK. had been examined at the psychiatry
department several times and had been prescribed various medications
for treatment. Furthermore, in order to determine whether F.K. had
been mentally ill or not, he had stayed at the psychiatric hospital for
approximately two months. Ultimately, he had cut his both wrisis.
Therefore, the authorities can be said fo have known that there had been
arisk on the part of F.K. to kill himseif, Accordingly, in the circumstances
of the present case, it is clear that the authorities ought {o have taken
the necessary preventive measures to protect F.K.'s health and to
protect him from self-harm.
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It is understood that in the prison there were two specially-designated
wards where prisoners who suffered from mental ilinesses or who
might cause harm to themselves were kept until they calmed down or
were referred to a healthcare institution. Although F.K. was undergoing
a psychological ireatment and had harmed himself, he was taken to
a single ward, as well as being allowed to buy & laundry {ine. These
cannot be regarded as simple erroneous considerations or negligence,
and it also cannot be said that the necessary preventive measures had
been taken to protect FK.'s health and to protect him from self-harm.

in view of the reasons explained above, the Constitutional Court
has found a violation of the obligation to protect one’s life under its
substantive aspect.

b. Procedural aspect of the right to life

In order for a criminal investigation to be effective, the investigation
authorities must act ex officio and immediately must determine all
evidence capable of clarifying the death incident and identifying those
responsible. Any deficiency in the investigation which undermines iis
ability to establish the cause of death or identify those responsible
will fall short of the obligation to conduct an effective investigation.
Investigations must also be conducted at reasonable speed.

In the present case, although the other investigation processes were
concluded in a short period such as five menths, the statements of
the suspects were taken one and a half years after the incident, and
the investigation lasted about five years. Given the acts carried out
within the scope of the investigation, this period cannot be considered
reasonable.

in addition, the Public Prosecutar’s Office held that selling laundry lines
in prisons was in compliance with the legislation and issued a decision
of non-prosecution on the ground that FK. had committed suicide.
However, the fact that the circumstances of the present case cannot be
regarded as an erroneous consideration or negligence, as explained
above, were not taken into consideration.

In view of the reasons explained above, the Constitutional Court has
found a violation of the right to life under its procedural aspect.
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plants) Hufy (Raw opium) duuaslulam (Coca plants and leaves) ImAufu (Raw cocaine) Fufieyu
(Marjjuana plans) enssadumaaivaissnens usssnidunmvioasmmumodiuiinionl ifenautuTnghiu
aflgansiamda 1udu Guiududclaodiio
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b. $§UeysAaef me/woow IMIETIEWAR (Law of the Republic of Indonesia
Number 35 Year 2009 about Narcotics)
1IN o (@) ENTENAARILLNTT & drursaswunlendiu:
a. ASENFAUIENN &
b. asEanfnUseny bo; uay
=y [:
C. @NSLEANAAUTLLAN o

1051 & (o) @rsiawiaUszim o Kuiilildiiedselenfiusiugunm®

. ANITANEUBIANATEE TN

masgassuygRanmiowd Wit Wunsveldmaigsssuyafansanidadelunsd
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AeButUNTgRNIRT1 b 237ANTS 98 a LarannIn & 153Ands vassslygRansiania danse

o3
ar

WEFaigeITIYNY .M. eced vIBld Aty FaldrunanasiansunidadedrTosdanany anduls

* Article 28C (1) Every person shall be entitled to self-development through the fulfillment of
his/her basic needs, be entitled to acquire education and to obtain the benefit of science and
technology, arts and culture, for the sake of enhancing his/her quality of life and for the sake of the
welfare of mankind.

€ Article 28H (1) Every person is entitled to live prosperous physicatly and spiritually, to have a
place to reside, and to acquire a good and healthy living environment as well as be entitled to obtain
heatth care.

“ Article 6 (1) Narcotics as referred to in Article 5 are classified into:

a. Narcotics Group &
k. Narcotics Group li; and
¢. Narcotics Group Il
® Article 8 (1) Narcotics Category 1 is forbidden for the benefit of healthcare,
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" Article 13 (1) Science Institution in the form of education and training institutions as well as
research and development, organized by the government or the private sector can acguire, cultivate,
store, and use the narcotics, for the benefit of science and technology after obtaining permission from the
Minister.

{2) Further provisions regarding the requirements and procedures to obtain permission to use
narcotics, as referred to in paragraph (1) shall be regulated by the Minister.
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CONSTITUTIONAL COURT
OF THE REPUBLIC OF INDONESIA

SUMMARY OF DECISION
FOR CASE NUMBER 106/PUU-XVIII/2020
Concerning
Use of Narcotics for Health and Therapy

Petitioners : Dwi Pertiwi, et al.

Type of Case : Examination of Law Number 35 of 2009 concerning Narcotics (Law
35/2009) against the 1945 Constitution of the Republic of Indonesia
(UUD 1945).

Subject Matter : Elucidation of Article 6 paragraph (1) letter a and Article 8 paragraph

(1) 35/2009 against Article 28C paragraph (1) and Article 28H
paragraph (1) of the 1945 Constitution.

Verdict : 1. To declare that the petition of the Petitioner V and VI is unjustifiable.
2. To dismiss the petition of the Petitioners in its entirety.
Date of Decision :  Wednesday, July 20, 2022,

Overview of Decision

Whereas Petitioner |, Petitioner Il, and Petitioner Ili are individual Indonesian citizens
who are respectively the biological mothers of children suffering from certain diseases, and
Petitioner 1V, Petitioner V, and Petitioner VI are private legal entities (the Petitioners) that
believed that their constitutional rights have been prejudiced by the promulgation of the
Elucidation of Article 6 paragraph (1) letter a and Article 8 paragraph (1) of Law 35/2009.
According to the Petitioners, the Elucidation of Article 6 paragraph (1) letter a and Article 8
paragraph (1) of Law 35/2009 which prohibits the use of Narcotics Category | for health
services, it is clearly in contrary to Article 28C paragraph (1) of the 1945 Constitution. In
addition, the use of narcotics as part of the right to health services has been restricted based
on the Elucidation of Article 6 paragraph (1)} letter a and Article 8 paragraph (1) of Law
35/2009 which states that Narcotics Category | is prohibited from being used for the benefit
of health services, as guaranteed in Article 28H paragraph (1) of the 1945 Constitution.

Regarding the authority of the Court, because the Petitioner is reviewing the Law, in
casu the Elucidation of Article 6 paragraph (1) letter a and Article 8 paragraph (1) of Law
35/2009 against the 1945 Constitution, the Court has the authority to hear and decide on the
a quo Petition.

Regarding the legal standing of the Petitioners, the Petitioner |, Petitioner Il, Petitioner
IIl, and Petitioner IV have legal standing to act as Petitioners in the a quo Petition. Meanwhile
for Petitioner V and Petitioner VI, no convincing evidence is found that Petitioner V and
Petitioner VI in carrying out their duties and roles have any direct relationship with the
existence of the Elucidation of Article 6 paragraph (1) letter a and Article 8 paragraph (1) of
Law 35/2009 against the 1945 Constitution. Therefore, Petitioner V and Petitioner VI shall not
be given legal standing to act as Petitioners in the a quo Petition.

The Petitioners argue that the Elucidation of Article 6 paragraph (1) letter a and
Article 8 paragraph (1) of Law 35/2009 has resulted in the loss of the rights of the Petitioners
to obtain the development of science and technology benefits in the form of research results
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on the health benefits of Narcotics Category I. According to the Petitioners, the Elucidation of
Article 6 paragraph (1) letter a and Article 8 paragraph (1) of Law 35/2009 which prohibits the
use of Narcotics Category | for health services is clearly in contrary to Article 28C paragraph
(1) of the 1945 Constitution. In addition, the use of narcotics as part of the right to health
services has been restricted based on the Elucidation of Article 6 paragraph (1) letter a and
Article 8 paragraph (1) of Law 35/2009 which states that Narcotics Category | is prohibited
from being used for the benefit of health services, as guaranteed in Article 28H paragraph (1)
of the 1945 Constitution.

Whereas regarding the use of Narcotics Category | for health services and/or therapy,
as petitioned by the Petitioners, this is the same as the desire to change the use of Narcotics
Category | which is imperatively allowed only for the purpose of developing knowledge. Such
restrictions on the utilization cannot be separated from the consideration that the Narcotics
Category | has a very high potential to cause dependence. Therefore, based on the legal
facts obtained in the trial, it has been found that the wishes of the Petitioners to allow
Narcotics Category | for health services and/or therapy has not yet been proven to have
ground in the form of a comprehensive and in-depth scientific study and research in
Indonesia. In the absence of evidence regarding the comprehensive study and research, it is
difficult for the Court to consider and justify the wishes of the Petitioners to accept their
arguments, whether medically, philosophically, sociologically, and juridically. Meanwhile,
regarding the legal facts in the trial which confirmed that several countries have legally
aliowed the use of narcotics, it cannot necessarily be generalized that the countries that do
not or have not legalized the use of narcotics, do not optimize the benefits of the narcotics in
question.

In addition to the aforementioned legal considerations, the Court can understand and
have a high sense of empathy for the patients of certain diseases which “phenomenally”
according to the Petitioners can be cured by using Narcotics Category | therapy, as
experienced by the child of Petitioner |, the Petitioner I, and Petitioner Ill. However,
considering that there has not been a valid result of scientific study and research and by
considering the effects or impacts that can be caused if the Court accepts the arguments of
the a quo Petitioners, therefore, there is no other option for the Court to encourage the use of
Narcotics Category | by first conducting the scientific study and research relating to the
possibility of using Type | Narcotics for health services and/or therapy. Furthermore, the
results of such scientific study and research can be used as the material for the consideration
of the legislators in formulating the possible amendments to the policy regarding the use of
Narcotics Category L.

Whereas the study and research as referred to above can be carried out by the
Government or the private sector after obtaining a permit from the Minister of Health as
regulated in Article 13 paragraph (1) of Law 35/2009, which states “Scientific institutions in
the form of educational and training institutions as well as research and development
organized by the government or the private sector may obtain, plant, store, and use
Narcotics for the benefit of science and technology after obtaining permission from the
Minister®. It is further emphasized that the requirements and procedures for obtaining a
permit and the use of Narcotics as referred to are based on a Ministerial Regulation, in
accordance with the spirit of Article 13 paragraph (2) of Law 35/2009. That means, the
government and private institutions jointly or the government separately conducts study and
research to scientifically examine Narcotics Category 1 for the benefit of health services or
therapy. Furthermore, the study and research conducted on Narcotics Category | shall be
concretely carried out based on professional health research standards as regulated in laws
and regulations. The results of the study and research can provide a scientific study that
proves the truth of such "hypothesis”, namely the use or utilization of Category | Narcotics
can be designated for the purposes of health services and/or therapy for the treatment of
certain diseases, which shall then be continued by testing its application to practical interest.

Whereas it can be further explained that in fact, the need for certainty whether or not
Narcotics Category | can be used for the benefit of health services and/or therapy has long
been a very urgent need. This is evidenced by the existence of legal facts in the Elucidation
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of Article 6 paragraph (1) letter a of Law 35/2009 which already includes "a strict prohibition
on the use of Narcotics Category | for therapy". In other words, actually the "phenomenon”
regarding the need for Narcotics Category | to be used for therapeutic purposes has
emerged since before Law 35/2009 was promulgated. Therefore, through the a quo
Judgment, The Court needs to emphasize that the government shall immediately follow up
on the a gquo Decision regarding the study and research of Narcotics Category | for the
purpose of health services and/or therapy, the results of which can be used in determining
the policies, including in this case the possibility of amendments to the law by the legislators
to accommodate such needs. This is because the delegation of authority by the Court to the
legislators is based on the ground that a quo Law 35/2009 is not only regulates the
classification of narcotics but also regulates criminal sanctions. Because such law contains
the substance of any matters relating io criminal act (criminalization/decriminalization), the
Court in several of its decisions is of the opinion that these matters are within the authority of
the legislators {open legal policy). Therefore, even regarding this Law 35/2009, because in
addition to the regulation of the use of narcotics needs to be very rigid, substantially narcotics
are very sensitive issue, and because Law 35/2009 contains criminal sanctions, it is quite
reasonable if the regulation of the norms shall be left {0 the legislators to follow up.

Whereas according to the results of the study and research, if it turns out that
Narcotics Category | can be used for health services and/or therapy and implementing
regulations are needed, then the government together with the stakeholders must regulate in
detail the anticipation of the possibility of Narcotics Category | abuse. Therefore, through the
a quo Decision, the Court is also reminding the legislators, including implementing
regulations makers, to be very diligent and careful in anticipating these things, considering
the culture and legal structure in Indonesia still requires continucus education.

Whereas based on the entire description of the aforementioned legal considerations,
the Court has concluded that the provisions of the Elucidation of Article 6 paragraph (1) letier
a of Law 35/2009 have provided benefits and legal certainty in relation to the right {o develop
oneself through the fulfilment of basic needs, the right to education and to benefit from
science and technology, and for the sake of improving the quality of life and for the welfare of
mankind as referred to in Article 28C paragraph (1) of the 1945 Constitution. In addition,
these provisions have also provided legal certainty in relation to the right to live in physical
and spiritual prosperity, to have a place fo live, and fo have a good and healthy living
environment and the right to obtain health services as referred to in Article 28H paragraph (1)
of the 1945 Constitution. Therefore, the argument of the Petitioners’ petition regarding the
unconstitutionality of the provisions of the Elucidation of Article 6 paragraph (1) letter a of
Law 35/2000 is legally unjustifiable.

Whereas furthermore, the Petitioners' argument in relation to the uncenstitutionality of
the norms of Article 8 paragraph (1) of Law 35/2009 which according to the Petitioners has
resulted in the loss of the Petitioners' rights to benefit from the development of science and
technology in the form of health benefits from the Narcotics Category | as regulated in Article
28C paragraph (1) of the 1845 Constitution. Regarding the arguments in the Petitioners'
petition, the Court is of the opinion that since the substance of the provisions of Article 8
paragraph (1) of Law 35/2009 is to emphasize the prohibition of the use of Narcotics
Category | for health services, meanwhile the Elucidation of Article 6 paragraph (1) letter a of
Law 35 /2009 confirms the restriction of the use of narcotics only for the development of
science and the prohibition of the use or utilization of Narcotics Category | for therapy.
Therefore, because in considering the constitutionality of the Elucidation of Article 6
paragraph (1) letter a of Law 35/2009, the Court is of the opinion that an immediate study
and research should be conducted on Narcotics Category | to determine whether or not it can
be used for health services and/or therapy, where such therapy is also a part of healthcare,
the Court's affirmation relates to the immediate study and research to be conducted on
Narcotics Category |, which may be used for health services and/or therapy, then this shall
also apply in considering the constitutionality of the norm of Article 8 paragraph (1) of a quo
Law 35/2009. Therefore, the Court is of the opinion that the legal considerations in assessing
the constitutionality of the Elucidation of Article 6 paragraph (1) letter a of Law 35/2009 are

3
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meant to be combined and shall be used in considering the constitutionality of the norms of
Article 8 paragraph (1) of Law 35/2009. Therefore, since the Court is of the opinion that the
Elucidation of Article 6 paragraph (1) letter a of Law 35/2009 is constitutional, as a juridical
consequence, the provisions of the norms of Article 8 paragraph (1) of Law 35/2009 must
also be declared as constitutional.

Based on all the aforementioned legal considerations, the Court has concluded that
the provisions of Article 8 paragraph (1) of Law 35/2009 have provided legal certainty in
relation to the right fo develop oneself through the fulfilment of basic needs, the right to
education and to benefit from science and technology, and for the sake of improving the
quality of life and for the welfare of mankind, as referred to in Article 28C paragraph (1) of the
1945 Constitution. In addition, these provisions have also provided legal certainty in relation
to the right to live in physical and spiritual prosperity, to have a place fo live, and to have a
good and healthy living environment and the right to obtain health services, as referred to in
Article 28H paragraph (1) of the 1945 Constitution. Therefore, the argument in the
Petitioners' petition regarding the unconstitutionality of the provisions of Article 8 paragraph
(1) of Law 35/2009 is legally unjustifiable.

Regarding the a quo petition, the Court has issued a decision with the verdicts as
follows

1. The petition of Petitioner V and Petitioner VI is unjustifiable.
2. To dismiss the petition of the Petitioners in its entirety.

13



ayddoiantanazdiedomaigsssuyyuiiaisisadginivd
A1ifadefi 2018HuUN-Mad56, 2020Hun-Mad06, 2018Hun-Ka16 (Consolidated)
AUl o UNTIAY dbe (A.A. boke)
nsginsudugrauuusumediinludasssuinanisundeadanie

{Case on Real-Name Verification on Internet During Periods of Election Campaigns)

weifng I5gRnania

HEIEMINSISTETTULRANUENA

&. UNATULIAR

o a1 W

lunfll A1asgessuygusaisisusginvalaidadelvundydfvesTgUiyaiinfe

[+

o LYY

nsidenfudminfivessy (the Public Officiat Election Act) WuuningfAniaziindnslunisuans

mudniulnedisu wasdnsluntsiuualanuied (the right to self-determination)” HenAy
Foyadruyaraveadldaunszauaunun rudaaismeasdomarulunininausdasasuy
Gulest Wosnundydfivosngmanedand muualiglivinisivleddnans @nindaseulad)

giparnmussnasnamanadalunistuduin yaeadsldonivledsfestusumnuouiiazuan
auhaiuliinraduayuniesdafunssanadomdedaiasiufentaasuunsznuaunuves
Sulas venand undgienandininualisuuniinninssvTiamnalyelazaiinlasasiy
(the Minister of Interior and Safety) WasvrBamenwUElUINTEwWTaUINITIAn s Tayanans
gudusinuraiyanald (the data on real-name verification results) Saudsanunsndsoutoya

=l

sananliuinuznssuasnisidennslunsdininisiesvenie savedaluundyganimusmuiu

cded b @y ot

n13UnATaY (an administrative fine) Tunsdalfdnindnesuladluldimusuinsnisnianaiiad nsu
< Qs ) £ = 1o - 14 ai -:id L2 [}
mstudusinuvesldau vieldduluaudeyamnlsnguunseauaununlunsingldanulddnns

gudusmy seelsid gannisenasgssuydssinadosiinmnudiuin undgaRvesngranedidivun

' ]
o ool

as 1 ] <t ] & | & a as [ [ Al
HIHINTTRINGTT L‘lJﬁﬁ\’WliJﬂ']'ili’ﬂ'TLﬂu%ﬂ‘lULL\‘l"U@ﬂLU'ﬂ‘ﬁqLLa&»”UE}Ui“Umﬂ'ﬁﬁﬁﬂU‘hj LLaSLﬂUlI'Wﬁﬂ'ﬁW\LN

) &

" The right to self-determination gnfistnduluntelnefivarnvate iy dvdlunsiuunyysn
nssuvamues Avlunisivunlamuas wasdnisnidede Tasmneds “nseviumsimuaviasadulafiduSes
vosmuas” uastJunnAefilddudvinasnuurAnuyuddey (Humanism) Saintunasianlugauiantsiuds
(Enlightenment) atihalsfia nsdmumsunanvdowzanssumeinuathili$inagudiFosweainilugiusdaian
upeahiy wimnedanmaniulareanduuaynistmunouaniarganssuvesnuiu q Tudeude (Guéy
Lﬁ‘JJLaMIG]EIFEL%EJU - Tmg fighuws sonduiiey, ‘nstrulddvdiunsnmunsuirnauaddnedannasduliatwias
nsfidiudmvealsevn  nsliEnw naiinasrandiyeuls’ (seev)  endnudlfaansumdndin

PRINTABMTINGIRY, ome.)

20



9 at A d g v e w v ] L. . o}
AWITONALNUAILLINTAITNNLEDNDUNLITUYBNAUBENIN (less restrictive  alternatives) L#We

&l e = o 5 d = Q‘ -y o4 1 af 1
tastudlviinnsyiaieniside ﬂﬂ\‘I'WU‘JE}‘WSLLﬁBQﬂﬁiiﬁJ@uL'ﬂUﬂ'}'}MHQWN’EEJ‘BQQﬂ{]WM’%EJ AINETT

&/ =

]
lo. #5UTBLNAVIN

o ] 4 a v od Y ¢
f5adludrianael 2018Hun-Ka16 HuyanasTIuATeintailunsidugualivlgdves

s

dnilngmnuinds gndindulvlasuinwuTunnnislddwuaumsmamamelindmivgidauiavdas

ot al 1

BudusnnunousansmufniuliinsratuayuvioraiunssanisfiewdedadnsSuidenaslutas

nenduafends auRsguusIifiunTensinialnelazaudasndevisiensudliuing

1 ¢ el o w

fiwun warluszwinansdugnosal {Fedlasudfodlnavalvmadinmuiuludimassossuygy

ot 1 w s a Ll 2/ <

P 9o oa e & v v W oo o
LW'E)IWWQW?WW'JU"UQS'}WUV]U@WW‘UB g QJJ&JG]'J']ﬂ'}EJﬂW'iLa@ﬂﬁﬂL"ﬂ']WU']%‘lE@ﬁﬁﬁﬂﬂ']WU@]I‘V]EU“iU

o

o L1

- at

o 1 o 4 2 ¢ TN 7 W ) - 1
aunandaviowddadgsssuuny antuaalddenauiiueuiniuludemaiysssuygiiovald

o3 o

Wastuitady
«l & o ﬁJ hd A
yauziienfiu §3adluArfoaavi 2018Hun-Mad56  wagAnTouavH 2020HUN-Mad06
= wela o oa & o v o a @ kr:\ £ o a1 €Y wai
B?NLﬂuqﬂﬂaaﬁumguawmaanmuawmuw’tunﬁuimiaﬂmmuL%mawunmneau‘tau iy

LY

mSamndniedgassuyey (Constitutional complaints) Aamasgsssayyn undnafvedydyd

5 @

]
oo

Twhensidendadmihfvesssidmuaiivleddiniiesuladszdiasimusasnismanaila

dwmsugldeuiinsdedudufmauneuuaninudaivaivayuviensiiunssansifiomisdadns

i & =

Fuidenslugasssniimsnideadonss wasrasnniunisaudeanuvesdidanuiliiunisiudy

]
<

snunazlifidaydnueiduduinau JuundydRfisvdedndduiugiueesssmau

o

o ol ed w b
en. Wﬁﬂﬂ{]WNTHVILﬂHQ?}ﬂﬂ

[ e <= at

s Y v o v a a s a
. 11971 slo-b (@) vesiglnaRnsdandadmtihnuesy @iudy) @iuldlufudulng

a1

at LX

&t ey ﬂ' at 14 o 1 L Ql = ot at ate
U7 ebsee aTTUN o« NYATNIEY A.A. boae LaztauatuuiludiudiulaedgUnyda

b v vy W v wa w o wa < Y v 2 o W . . . o ar
B‘J,L?J&lulmamuwuzgmummaasgut:giymﬂ'maanmmwu’m‘uaﬁg (Public Official Election Act) suaL"fJu'ig
SayaFwviuedil luadusasnawinmdiliunwndinguainivieduoinisnsinguaienasy (Ministry of
Government Legistation) Falumirsaufiogatelintsiiiuguasssunsnsguuns wudt Ssdnsifinsdond

vnthfivessginisuiludisfiulnedgindfinrd edoce Iavinaliddudaniui be unsiau A.A. bobl

[
o 3

fefy whuredyainmlueddasiinisnantundugfuesudusasiiinsuslufuiudountvl as. bobls
fisuvademinauaiiomvasuniygRnungrneadutiagiiudundn
“ public Official Election Act
Article 82-6 (identification of Real Names on Bulletin Boards or Chatting Pages of Internet
Press Agencies)
(1) If any Internet press agency allows anyone to post information (hereafter in this

Article referred to as "information, etc.”) including texts, voice, pictures or video clips expressing his or her

support for or opposition to candidates or political parties on a bulletin board, chatting page, etc.,, of the



@ ec@na aYUT bb NINNIAN AA. boad) 1M do-b (@) VassUyERNSEoNAUT MU

Al .

29435 (atuin) @luuiluiniulnessiyginei eceans 897Ul oo NANI1AL AA. boas LAz

<4

1] Q‘ < a s s ﬂ' a’t ﬂ; ot L2
AeuunlufudilneSydydfine evxdd ariull & NUATTUT 7.0, bolbo) 1A o-b (e) V9955
UnyelAnsidendadmiinivessy wilududulaeSiiydfiaef eoen aeiufl « quafius a.d,

& W am & Y o 9 a a o
wolbo) LaHATT slo-b (@) (o) uae () veaigiydinsbendudmifivedy wilufubulasy

LY e 84

a’ Gl é s ﬁil L Y o 3 “© at
WAEUR weele a9TUT b UNTIAL A8 woeo) (luAridadeazlddin “untygRisenis

Qs as

= bH
HUTURIAU)

L2 17

viall umdiyelfunns <o -o (@) Taglidn “driindmesuladlasyginliynraszydoya

o e

&

Y
Qrey o

= s s v ] =t <t = e <l
@wannilluundnyafadaglirin “doyauazdu 97) Fesufefaanu Hes gunw uasinle My

<

MIkamIAIuARiLYasyARaTatuayuMs asafudalinsfudondmsenssamaiiesmauunssaiu

L] i

aununvasdulafluteserinnsydsadande dnindnndingnasdeadunsnmsmanatalunis

sdoyavnssuuntsiuduiinuregliay amnsguuasinnminssnssmalyeagaiiy

at  at

Uasadevseviisauenyuifulinveulaenssivuald anuuns b oy ¢ (a) veedstygAnisld

relevant website during the election campaign period, it shall take technical measures to have his or her
real name identified in the real name certification method provided by the Minister of the interior and
Safety or a consumer reporting agency under subparagraph 5 (a} of Article 2 of the Credit Information Use
and Protection Act (hereafter in this Article referred to as “consumer reporting agency”): Provided, That
where the Internet press agency has taken measures for identity verification under Article 44-5 of the Act
on Promation of Information and Communications Network Utilization and Information Protection, it shall
be deemed that the technical measures to have the real name identified have been taken. <Amended

on Feb. 28, 2008; Jan. 25, 2010; Mar. 23, 2013; Nov, 19, 2014, Jul. 26, 2017; Feb. 4, 2020>

® Public Official Election Act

Article 82-6 (Identification of Real Names on Bulletin Boards or Chatting Pages of
Internet Press Agencies)

(6} Where anyone whose real name is identified pursuant to paragraph (1) posts
information, etc,, the relevant Internet press agency shall take technical measures to have the sign of
‘real name verified" appear on a bulletin board, chatting page, etc, of its website. <Amended on Jan. 25,
2010>

{6) Where any information, etc. expressing the intention of supporting or opposing any
political party or any candidate without the sign of "real name verifled” are posted on a bulletin board,
chatting page, etc. of a website, the relevant Intermnet press agency shall delete such information, etc.
without delay. <Amended on Jan. 25, 2010>

{7) Where any political party or candidate or any election commission at any level
requests the deletion of the information, etc. referred to in paragraph (6), the relevant Internet press

agency shalt comply with such request without delay. <Amended on Jan. 25, 2010>
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® Public Official Election Act

Article 82-6 {Identification of Real Names on Bulletin Boards or Chatting Pages of
Internet Press Agencies)

(3) The Minister of the Interior and Safety and a consumer reporting agency shall manage
the real name certification data furnished pursuant to paragraphs (1) and (2) for each person whose real
name is identified and for each website and shall, without delay, comply with a reguest from the
National Election Commission to furnish it with the real name certification data, upon receipt of such
request. <Amended on Feb. 29, 2008; Mar, 23, 2013; Jul. 26, 2017; Feb. &, 2020>

® Public Official Election Act

Article 261 {Imposition and Collection of Administrative Fines)
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(3) Any of the following persons shall be subject to an administrative fine not exceeding
18 million won: <Amended on Jan. 25, 2010; Feb. 13, 2014; Aug. 13, 2015; Feb. 8, 2017; Apr. 6, 2018>
3. A person who fails to submit all or part of election campaien bulleting in
Braille in violation of the proviso of Article 65 {4).
" Public Official Election Act
Article 261 (3} 4. Any person who fails to take technical measures, in violation of Article
82-6 (1).
* Public Official Election Act
Article 261 (6) Any of the following perscns shail be subject to an administrative fine
not exceeding three million won: <Amended on Mar, 12, 2004; Aug. 4, 2005; Jan. 25, 2010; Feb. 29, 2012;
Feb. 13, 2014; Feb. 8, 2017>
3. Any person who fails to delete any information, such as characters, voices,
pictures or videos, that does not carry the sign of the real name certification data, in violation of Article
82-6 (6).
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Case on Real-Name Verification on the Internet During Periods
of Election Campaigns
[2018Hun-Ma456, 2020Hun-Ma406, 2018Hun-Kal6 (consolidated), January
28, 2021]

In this case, the Court declared that the following provisions of the
Public Official Election Acts violate both the right to anonymous free
speech and informational self-determination of users on bulletin boards,
etc. and the freedom of the press of internet news sites: the provision
requiring internet news sites to take technical measures to verify that a
person is using his/her real name if posting information concerning
his/her support for or opposition to political parties or candidates on the
bulletin board, etc. of an internet news site; the provision requiring the
Minister of the Interior and Safety and a credit information business
operator to manage the data on real-name verification results and, if
requested by the National Election Commission, to immediately furnish it
with the requested data; and, the provision imposing an administrative
fine for failing to take technical measures for real-name verification or
for failing to delete information which does not carry the real name
verification mark.

Background of the Case

Petitioner of Case No. 2018Hun-Kal6, who is a legal person running
an internet news site, was fined for failing to take technical measures to
verify a user’s real name, as provided by the Minister of the Interior and
Safety or a credit information business operator, where the user was
allowed to post information concerning his/her support for or opposition
to political parties or candidates on the bulletin board, etc. of its website
during election campaigns. While the case was pending, Petitioner
appealed the decision and filed a motion requesting constitutional review
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of the provisions of the Public Official Election Act under which the
fine was 1mposed. The requesting court accepted the motion and
requested constitutional review.

Complainants of Cases No. 2018Hun-Ma456 and No. 2020Hun-Ma406,
who are voters and legal persons operating internet news sites, both filed
constitutional complaints, arguing that the provisions of the Public
Official Election Act infringe upon their fundamental rights. These
provisions require internet news sites to take technical measures to verify
a user’s real name if the person posts information expressing support for
or opposition to political parties or candidates on the bulletin board, etc.
of their websites during election campaign periods and to delete such

postings if they do not carry the real name verification mark.

Subject Matter of Review

The subject matter of this case is whether the following provisions of
the Public Official Election Act infringe upon the fundamental rights of
Petitioners and Complainants in violation of the Constitution: (1) Article
82-6, Section (1) of former Public Official Election Act (amended by
No. 12844 on November 19, 2014 and before amended by Act No.
14839 on July 26, 2017), Article 82-6, Section (1) of former Public
Official Election Act (amended by No. 14839 on July 26, 2017 and
before amended by Act. 16957 on February 4, 2020), Article 82-6,
Section (1) of Public Official Election Act (amended by No. 16957 on
February 4, 2020} and Axticle 82-6, Sections (4), (6), and (7) of Public
Official Election Act (amended by Act No. 9974 on January 25, 2010)
(hereinafter referred to as the “Provision on Real-Name Verification™};
(2) Article 82-6, Section (3) of former Public Official Election Act
(amended by No. 14839 on July 26, 2017 and before amended by Act
No.16957 on February 4, 2020) and Article 82-6, Section (3) of Public
Official Election Act (amended by Act No. 16957 on February 4, 2020)
(hereinafter referred to as the “Provision on Managing Real-Name
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Verification Data”); and (3) Article 261, Section (3), Item 3 of former
Public Official Election Act (amended by Act No. 13497 on August 13,
2015 and before amended by Act. 14556 on February 8, 2017), Article
261, Section (3), Item 4 of Public Official Election Act (amended by
Act No. 14556 on February 8, 2017) and Article 261, Section (6), Item
3 of Public Official Election Act (amended by Act No. 12393 on
February 13, 2014) (hereinafter referred to as the “Provision on Fine™)
(The Provision on Real-Name Verification, the Provision on Managing
Real-Name Verification Data, and the Provision of Fine are hereinafter
collectively referred to as the “Provisions at Issue’).

Summary of the Decision

The Provisions at Issue restrict, among other aspects of freedom of
expression, the freedom of anonymous speech. Under this freedom, a
user of a bulletin board, etc. may anonymously express and disseminate
his/her thoughts and opinions without disclosing his/her identity. These
Provisions at Issue, consequently, also restrict both the freedom of the
press for internet news sites that seek to form and disseminate public
opinion based upon users’ free expression of opinion on the bulletin
board, etc. of their websites, and the right to informational
self-determination of the users of the bulletin board, etc., with respect to
the data on real-name verification results being collected and managed.

The legislative objectives of the Provisions at Issue are to avoid the
possible social and economic damages and side effects caused by
personal attacks and negative propaganda against political parties or
candidates, and to ensure a fair election. The Court acknowledges the
necessity of regulations to prevent any negative effect that may arise

from allowing anonymous expression of opinion.

However, where anonymous political speech expressed on the bulletin
board, etc. of a website is restricted as specified in the Provisions at

Issue, the general public will self-censor and refrain from expressing

......29....
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criticism out of fear of political retaliation. Even if a person, overcoming
such fear, anonymously expresses critical opinions, such expression may
be deleted for failing to have his/her real name verified in accordance
with the Provisions at Issue. This will suppress the exchange of different
opinions in the ‘free market of ideas’ shaped by the Internet, which may
ultimately create a chilling effect on the people’s expression of opinion
and hinder the free formation of public opinion upon which democracy
depends. Aside from anonymity, other elements contribute to the
negative effects of anonymous political expression during the period of
an election campaign. These include the content of the anonymous
expression, the relevant system regulating political expression, and other
political and social circumstances. Therefore, preemptive and
comprehensive regulation of all anonymous expressions will excessively
restrict the freedom of anonymous expression and the right to
informational self-determination by prioritizing administrative and

regulatory convenience over freedom of expression.

Because the restrictions on anonymous freedom of expression are
mposed during an election campaign period when free political
expression is most critical, because the restrictions are based on abstract
possibilities that the Provisions at Issue may lead to a decline in
unlawful expression rather than concrete risks, and because the
restrictions apply a broad definition of “internet news site”, these
restrictions on fundamental rights are no less important than the public
interest objectives that the Provisions at Issue seek to achieve.

The fairness of elections, an objective of the real-name verification
system, can be sufficiently achieved by other means that do not restrict
internet users’ freedom of expression or their right to informational
self-determination. The Public Official Election Act prohibits the
distribution of information in violation of the Act by regulating election
campaigns that utilize information and communications networks. Thus,
persons whose privacy was intruded upon or who were defamed may

make use of means or temporary measures stipulated in the Act on
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Promotion of Information and Communication Network Utilization and
Information Protection, Etc.,, including request for deletion of
information. Further, new measures to secure a fair election can be
introduced that do not obstruct internet users’ freedom of expression and
the right to informational self-determination, while at the same time
preventing the distortion of public opinion brought about by
disinformation.

Above all, various reactive sanctions, including prohibition of
defamation and slander against candidates, are already in effect against
election crimes using the internet. At the current level of technology,
measures specified in the Public Official Election are sufficient to
identify the personal information of persons who acted in violation of
the Act, thereby ensuring a fair election. Despite the reactive sanctions
already in place, preemptive and comprehensive restriction of all
anonymous expressions through proactive and preventative regulations
that are primarily for the convenience of investigation and technological
expediency to ensure the effective management of elections is
tantamount to treating a vast majority of the people who want to express
themselves anonymously as potential criminals.

The Provisions at Issue restrict the freedom of anonymous expression
and the freedom of the press by forcing users to verify their names on
the bulletin board, etc. of an internet news site during an election
campaign period when political expressions are most crucial. They also
broadly limit the general public’s right to mformational self-determination
by regulating all anonymous expressions to prevent their negative effects.
Such harm should never be underestimated when balanced against the
public interest of maintaining fairness in elections.

Therefore, the Provisions at Issue violate the rule against excessive
restriction, consequently infringing upon the freedom of anonymous
expression, the freedom of the press, and the right to informational
self-determination, etc.

33



Summary of Dissenting Opinion of Three Justices

Although the Provisions at Issue may restrict anonymous expression by
verifying the real name of a user who posts information, they only do so
when such information contains ‘his/her support for or opposition to
candidates or political parties’ and is posted ‘on the bulletin board, chat
room, etc. of an internet news site’ ‘during an election campaign period.’
‘During an election campaign period’ political parties and candidates
compete with each other for the concrete goal of winning an election
and voters competitively express their political opinions regarding the
election. Such intense competition may lead to negative propaganda or
attempts to manipulate public opinion. As an ‘internet news site’ is part
of the mass media wielding influence in forming public opinion, it has a
greater public responsibility for ensuring a fair election during an
election campaign period. The Provisions at Issue broadly define an
internet news site because of the low entry barrier in its establishment
and operation. If an internet news site serves the role of the press, it has
a responsibility to maintain objectivity and impartiality commensurate
with its status. ‘A person’s support for or opposition to candidates or
political parties’ is political expression, which directly relates to the
election results and fiercely competes with the political expression of
others during election campaign periods. Under such distinctive features
and circumstances, where false or distorted information expressing a
person’s support for or opposition to political parties and candidates is
nresponsibly posted on the bulletin board, etc. of a renowned internet
news site, the effects can be compounded by the negative consequences
that may occur in the internet environment. These include the rapid and
widespread dissemination and reproduction of the posting, the acquisition
of biased information, and the reinforcement of bias. These factors make
it difficult to facilitate autonomous correction of such information

through discussion, etc. and, thereby, undermine a fair election.

If a verified person posts information, etc. on the bulletin board, chat
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room, etc. of an internet news site, the posting does not disclose his/her
personal information. It only shows the sign of a verified real name.
Therefore, the person’s ‘anonymity’ is guaranteed. Data on real-name
verification results is separately managed to provide the information as
requested by the National Election Commission for ensuring a fair
election process. Thus, the verification requirement creates a chilling
effect only to this extent. It is a preventive measure that makes a person
who wishes to post information anonymously aware of the risk of
possible unlawful acts.

Therefore, the restrictions on the freedom of anonymous expression
imposed by the Provisions at Issue are indispensable in terms of their
scope and extent, and it is difficult to come up with less restrictive
alternatives on the right to self-determination over personal information,

which are inseparable as the means to guarantee such freedom.

For an internet news site characterized by openness and interactivity,
the formation and dissemination of public opinion based on information
and expression of opinion provided by users on the bulletin board, etc.
of a website form an integral part of its press activities. Accordingly, an
internet news site has public responsibility for managing information, etc.
freely posted by users on the bulletin boards, etc. in order to secure the
fairmess of elections. Therefore, the restrictions on the freedom of the
press granted to internet news sites, or the restrictions on the freedom of
anonymous expression of the users of the bulletin boards, etc., do not
violate the principle of the least restrictive means test.

The Provisions at Issue limit their application to the minimum extent
necessary to prevent the risk of undermining a fair election in
consideration of the influence and responsibility of internet news sites; it
is hard to conceive of other means that can achieve the legislative intent
to the same extent as the Provisions at Issue. Notably, the provision on
imposing a fine cannot be deemed to impose excessive restrictions on
the freedom of the press for internet news sites. For the foregoing
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reasons, the Provisions at Issue do not violate the principle of the least

restrictive means test and the balance of interests are in their favor.

Since the Provisions at Issue do not violate the rule against excessive
restriction, we find that they do not infringe upon the freedom of
anonymous expression and the right to self-determination over personal
information of users of the bulletin boards, etc. of internet news sites or
the freedom of the press of internet news sites.
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® The Constitutional of the Republic of Korea of the Year 1987

Article 21

(1) All citizens shall enjoy freedom of speech and the press, and freedom of assembly and
association.

(2) Licensing or censorship of speech and the press, and licensing of assembly and association
shall nct be permitted.

(3) The standards of news service and broadcast facilities and matters necessary to ensure the
functions of newspapers shall be determined by Act.

(d) Neither speech nor the press shall violate the honor or rights of other persons nor undermine
public morals or social ethics. Should speech or the press violate the honor or rights of other persons,
claims may be made for the damage resulting therefrom.
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© The Act on Special Cases Concerning the Punishment, Etc. of Child Abuse Crimes (amended by
Act No. 12341 on January 28, 2014)

Article 35 (Duties, includine Duty of Confidentiality)

(2} No editor, publisher, or employee of a newspaper, no chief editor, head, or employee of
a broadcasting company, and no author or publisher of any cther publication shall include in publications,
including newspapers, or broadcast through broadcast media, the address, name, age, occupation,
or appearance of child abuse offenders, child victims, complainants, accusers, or informants relevant to
a child protection case, or other personal information and photographs of them, which enable their
identification {emphasis added).
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anunasyanadug MHURTRAegiduvne TUsag UNODC, Handbook on justice for victims; on the use and
application of the declaration of basic principles of justice for victims of crime and abuse of power, {New
York, 1999}, 9 uana N amﬂ’mﬁ@m%um"uﬁauﬁ’uwwiwmﬂuﬁw‘[ﬂ (European Institute for Gender
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Case on Prohibiting Media Coverage of Identifiable Information of Child Abuse Offenders
[2021Hun-Ka4, October 27, 2022]

* First Draft

In this case, the Court held that the part of Article 35, Section (2) of the Act on Special
Cases Concerning the Punishment, Etc. of Child Abuse Crimes regarding “child abuse
offenders™ does not infringe freedoms of speech and the press and a citizen’s right to know.
The relevant part provides that no employee of a broadcasting company, etc., shall, inter alia,
broadcast personal information, etc. of child abuse offenders relevant to a child protection

case, which enable the identification of those offenders.
Background of the Case

Petitioner is a reporter of a broadcasting company. Around September 2, 2019, he reported
a case on child abuse crime through a news program of the broadcasting company,
broadcasting the personal information of the child abuse offender, including her real name.
He received a summary conviction from the Seoul Western District Court for such

broadcasting.

Petitioner then moved to request a full trial. Thereafter, while his case was pending before
the trial court, he petitioned that court to request constitutional review of the part “child abuse
offenders™ of Article 35, Section (2) of the Act on Special Cases Concerning the Punishment,
Etc. of Child Abuse Crimes (hereinafter referred to as the “Child Abuse Punishment Act™).
He contended that the relevant part infringes freedoms of speech and the press and a citizen’s
right to know. The court granted the petition and on January 26, 2021, requested the

constitutional review in this case.
Subject Matter of Review

The subject matter of review in this case is the constitutionality of the part of Article 35,
Section (2) of the Child Abuse Punishment Act (amended by Act No. 12341 on January 28,
2014) concerning “child abuse offenders” (hereinafter referred to as the “Provision at Issue™).

The Provision at Issue reads as follows:

Provision at Issue



The Act on Special Cases Concerning the Punishment, Etc. of Child Abuse Crimes (amended

by Act No. 12341 on January 28, 2014)

Article 35 (Duties, including Duty of Confidentiality)

(2) No editor, publisher, or employee of a newspaper, no chief editor, head, or employee of a
broadcasting company, and no author or publisher of any other publication shall include in
publications, including newspapers, or broadcast through broadcast media, the address,
name, age, occupation, or appearance of child abuse offenders, child victims,
complainants, accusers, or informants relevant to a child protection case, or other personal

information and photographs of them, which enable their identification (emphasis added).
Summary of the Decision

Society cannot yield the important legal interest of specially protecting children from abuse
by adults and furthering their healthy development (2018Hun-Ba388, March 25, 2021). It
includes not only the protection from child abuse itself, but also the protection from
secondary victimization, including exposure of private life that may occur in the process of

dealing with cases.

Most of the child abuse offenders have a close relationship with their child victims. Thus, it
is highly likely that reporting by journalists, including editors of newspapers and employees
of broadcasting companies, of personal information, etc. enabling the identification of the
offender (hereinafter referred to as “Identifiable Information™) will lead to secondary

victimization of the child victim.

The court requesting this constitutional review first points out the unconstitutionality of a
blanket prohibition against reporting Identifiable Information of child abuse offenders,
indicating that this prohibition applies even to cases involving a low likelihood of secondary
victimization of child victims, for example where there is a low risk of identity exposure or is
an insurance against it. However, given the high level of development of information and
communications technology and media, it cannot be ruled out completely that reporting
Identifiable Information of child abuse offenders may lead to secondary victimization. There
is also an apprehension that permitting such reporting in this circumstance will discourage
child victims from voluntarily giving statements or making a report. Thus, a uniform

prohibition against reporting Identifiable Information of child abuse offenders is inevitable in
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this respect.

The court requesting this constitutional review secondly points out that the Provision at
Issue can be an undue restriction, considering that in general criminal cases the identity of a
prime suspect Is disclosed after an internal evaluation by investigative agencies if the case
involves a public figure or draws national attention. However, the prohibition against
reporting Identifiable Information of child abuse offenders does not fall within the context of
criminal protection or a matter of interest to citizens. Rather, it serves to protect child victims,
who are in a developmental stage. As such, the prohibition against reporting Identifiable
Information of child abuse offenders is, in terms of protected object and of purpose, distinct
from cases disclosing Identifiable Information after an internal evaluation by investigative

agencies. Thus, they cannot be compared on the same scale.

Meanwhile, 1t could be viewed that, in the case of media coverage following voluntary
reporting on the part of a child victim, the need to protect that victim is reduced, or such
protection is already achieved, and thus, there is no need to prohibit reporting of Identifiable
Information of the child abuse offender. However, the intent of the Provision at Issue is to
specially protect children and further their healthy development. Therefore, whether to permit
reporting cannot be entirely left up to the will of a child victim. Child victims may on
occasion wish the Identifiable Information of their abuser to be reported, running the risks of,
inter alia, exposing their identity and private life, but it is necessary for the State to ban such
reporting in order that they avoid secondary victimization, such as identity exposure, and

grow up healthy.

The Provision at Issue does not completely prohibit the reporting of child abuse cases. It
merely prohibits the reporting of Identifiable Information of child abuse offenders. Thus, in
cases receiving national attention, even if there is a substantial need for reporting in the
interest of prevention of recurrence of crimes, the method of releasing reports of cases in
redacted form would both perform the function of media faithfully and satisfy the right of a

citizen to know.

All in all, the private interest restricted by the Provision at Issue is no more than the
releasing of sensational reports of child abuse cases containing the [dentifiable Information of

child abuse offenders. By contrast, there is a vital public interest in healthy development of

3

44



children which the Provision at Issue aims to protect.

Accordingly, the Provision at Issue does not infringe freedoms of speech and the press and

a citizen’s right to know by violating the rule against excessive restriction.
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