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Abstract

The problems of legal binding force of the decision of
Constitutional Court in section 27 and section 268 has been an
issue of the academic debate as to the enforcement of the
decision. This is because when we scrutinize the provisions of
the Constitution, we can see that it prescribes only the binding
force of such decision and they are clear at all. The Constitution
does not indicate the enforcement of the decision of
Constitutional Court. Besides when we look at the authority
of the Constitutional Court we can conclude that the decision
has a specific character for each and every cases. This will
affect the enforcement for each and every case.

Due to the unclear of the provisions of the Constitution
and that the Constitution does not stipulate the enforcement of
the decision of the Constitutional Court, it is necessary to study
the extent of the enforcement and the binding force of such
decision in different cases for the benefit of the Constitutional
Court in making its own decision and for the conduction of the
State organs bound by the decision and for the enforcement of
such State organs. The purpose of the study contains of three
main reasons as follows:

1) To get knowledge as to the objective, the ideas and
theory of the decision of the Constitutional Court on the
enforcement and the binding force of such decision.

2) To acquire the spirit of the Constitution as to the
enforcement and the binding force of the decision of the
Constitutional Court.
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3) To offer the solution on the condition, form and the
enforcement of each decision of the Constitutional Court.

Through the comparative document research on the
Constitution of Germany, France and United States, we found
that the decision of the Constitutional Court in such countries
have a specific character i.e. it is absolute and final. The
Constitutional Court cannot alter its own judgement and the
party to the case cannot raise an objection onto. The reason
explained is the single and supreme of the Court, no any other
courts lie above. The decision comes into effect on the day of
declaration of the judgement or upon the knowledge of the
decision by the party to the case. Such a final decision shall
create right and duty or form a legal relation between the party
to the case. Only the party to the case or his successor shall be
bound by the enforcement of the decision to which they cannot
raise an objection to any other State organs. Meanwhile, the
Constitutional Court cannot reconsider the case.

As for the person who is not party to the case and who
does not comply to the decision of the Constitutional Court,
there will be no enforcement for it is a violation of the decision
which may be contrary to or inconsistent with the Constitution.
So the non - complying to the decision will not be sanctioned
in any way.

As for the legal binding of the decision, the research
finds that person or State organs shall be bound thereto. The
non-respect or non - complying to the decision may induce
such act contrary to or inconsistent with the Constitution. The
legal binding covers an act of person or State organs after the
Court has made the judgement. It will not cover an act already
exist before the judgement which is contrary to the enforcement
of the decision which covers only the act of person or State
organs which is party to the case, not on an act done after the
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decision made.

The legal binding of the decision of the Constitutional
Court according to section 268 of the Constitution is different
from the enforcement of such a decision for the second is
absolute and may not be objected and binded only the party to
the case not on any other person who is not party to the case.
The final and absolute of the decision leads to enforcement in
case of non-complying to the decision. The binding force of the
decision on the person who is not party to the case such as
ordinary people or State organs has its origin from protective
principle of supreme law of the Constitution.

From the research, we found that the enforcement and
binding force of the decision of the foreign Constitutional Court
does not give us the answer related to the scope or extension of
the decision and we can conclude that there remains problems
of legal binding force of the decision of the Thai Constitutional
Court to which we offer the solutions as follows:

1) Problems of the legal enforcement of the decision of
the Thai Constitutional Court as to whom will be bound by
such force. The answer is that the decision of the court shall be
deemed final only for the person who is the party to the case
not for the third person so such a person can file the case
which contains the same legal issue already decided for the
consideration of the Constitutional Court in another different
case.

As for the effect of the legal enforcement of the decision
after the decision comes into effect the party to the case has the
duty to comply to the decision if not there will be enforcement
of the decision especially the decision to perform. For the
decision on another issue such as decision on the consistent of
the law with the Constitution, if the Constitutional Court decides
that the provisions of any law are contrary to or inconsistent
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with the Constitution, such law shall be unenforceable under
section 6 of the Constitution.

There is no need, in this case, to proceed to the
enforcement for it is the decision to acquire right.

Problems in the making of the decision or order of the
court. According to the provisions of the Constitution and the
procedure of the Constitutional Court, the court has no power
to lay down the enforcable mesure on the party to the case or
on the person bound by the decision to comply to it. Neither
the court has any power to lay down the legal effect in order to
alter the right and duty which is consistent with the basic
principle in establishing the Constitutional Court which is to
control the consistent of law and act with the Constitution. The
Constitutional Court has its duty only to decide which law or
act is consistent or not with the Constitution while the effect
follows such decision will be the duty of the Constitution or
other law to proclaim. The Constitutional Court has no power
to prescribe or ratify the effect thereafter.

2) Problems of the legal binding force of the decision of
the Thai Constitutional Court which will be studied in four
aspects.

First, on the issue of the starting date of legal binding
force of the decision. As the Constitution does not provide any
rule on such matter, the general rule for the decision or the
judgement of the court will be applied to the starting date of
legal binding force of the decision of the Constitutional Court
as it is one of the judicial organs. The date deemed to be the
decision making date shall be one when the Constitutional
Court has concluded its collective decision and is ready to read
or publish its decision for the public. However if it is provided
otherwise in the Constitution, such provisions shall apply to the
decision of the Constitutional Court.
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Second, on the extent of the legal binding force of the
decision. As the decision consist of fact, rules of law and
reasons for the decision, the question is which part of it will
apply? Person and State organs are bound not only by the
decision but they are also bound by the reasons for the decision
only when those reasons are essential element thereof. In case
the court has decided on elementary question before the main
one and in doing so the court gives an essential reasons; such
reasons as well as the reasons given on the main question will
bind person and State organs.

Next is the question of who will be bound by the decision.
The answer depends on which category is the decision. If it
decides on the constitutionality of provisions of law as in
section 198 and section 264, person who is party to the case
whether they are ordinary person or State organs shall be bound
by such a decision for it will be enforced just like law in
general. If the decision is not on the constitutionality one as in
section 266, party to the case and State organs will be bound
thereto.

Finally is the question of effect of the binding of the
decision in case there exist the non-respect or non-complying to
the decision. If the decision demands an act, it will be enforced
to such an end. In case where person or State organs are not
party to the case, the non-respect or non-complying may
become an act which is contrary to or inconsistent with the
provisions of the Constitution.

A case, already decided that a provision of law is not
contrary to or is consistent with the Constitution by the
Constitutional Court, for example, can it be reconsidered by the
same court? If the fact which was once the essential reasons of
the decision has changed considerably, the same case may be
referred to the court for review. As for the question that the
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Constitutional Court will be bound by its own decision or not,
the word “courts” in section 268 does not include the
Constitutional Court. So the Constitutional Court is not bound
by its own decision and it may reconsider the above mentioned
case on the condition that there has been a considerable change
of circumstances. However, the power in reconsidering such a
case must be carried on a exceptionally, if not, it will jeopardize

principle of effect of decision of the Constitutional Court.
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