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PREFACE
Dr. James R. Klein
Representative, Thailand

The Asia Foundation

The Constitution of the Kingdom of Thailand, 2540, B.E. is a complex, highly detailed
document of 336 Sections, one of the longest constitutions in the world. It is so complex
because the 99 members of the Constitutional Drafting Assembly received a mandate from
Parliament to draft a charter that would redefine how Thai governance would function in
order to make it more transparent, accountable and stable, as well as to redefine how state

organs would relate to individuals and to communities.

The complexity of the charter, and the substantial reforms it was intended to engender,
naturally meant there would be intense and heated debates within the CDA on the
necessity, the meaning and the intent of a number of Sections. Indeed, there was often
heated debate on the meaning and intent of various clauses and even individual words
within contentious Sections. It is therefore only natural that debate over the meaning and
intent of many Sections, clauses and words in the Constitution continues to this day within
Thai society, and will continue to exist in the future. The question arises: who is to determine

the precise meaning or intent of contentions Sections, clauses and words in the Constitution?

There is little debate in any society following the basic principles of rule of law that has a
Constitutional Court or similar body, that every individual has the right to express their
opinion on the correct interpretation of the constitution; however, only the justices of the
Constitutional Court may issue a legally and morally binding interpretation or definition. The
question arises, however, on what basis should justices premise their decisions. Should
they premise their decisions on their own personal philosophical and legal world view? Or,

is there some other standard they should follow?



These questions are not frivolous because the justices of Thailand’s Constitutional Court
are .divided in their philosophical and judicial world views between conservatives and
liberals. This is a phenomenon typical of the highest courts found anywhere in the world.
It also reflects the divisions within Thai society itself between those who are conservative
and those who consider themselves liberals. Indeed, this philosophical split within the Thai
Constitutional Court demonstrates its legitimacy, for if all justice were conservative, or all

were liberal, they would fail to represent the complexity of Thai saociety.

If one reads through the thousands of pages of CDA transcripts, it is clear that members of
the CDA also represented a cross-secfion of Thai conservative and liberal philosophical and
legal world views. Indeed, this is why the debates were so intense and complex. A
reading of these transcripts also clearly demonstrates that the CDA debated the necessity,
meaning and intent of each Section of the Constitution, and in some cases the meaning
and intent of clauses and individual words. Ultimately, an open vote by members of the

CDA determined the inteht and meaning of each contentious Section, clause and word.

The final question then arises: Should justices of the Constitutional Court, in instances
were they are required to interpret the meaning or intent of the Constitution, premise their
decisions on the majority view of the CDA? Or, should they premise their interpretation on
their personal philosophical and legal world view? This is a mute question in most
democracies because their justices lack access to the interpretive debates engaged in by
those who drafted their constitutions. in the U.S. for exampie, the Supreme Court only has
the guidance of the Madison Papers, a brief series of notes about what happened during
the Constitutional Convention, the personal recollections of a single individual, James
Madison, who naturally had his own biases and world view. In Thailand, however, there
are over ten thousand pages of verbatim transcriptions of exactly what each member of the
CDA had to say on each issue, as well as how members of the CDA voted on each
cantentious word. Moreover, the King Prajadhipok’s Institute has reproduced and indexed

the entire debate on a CD that is easily available to every Thai citizen and every justice of

the Constitutiona! Court.



It is the right and prerogative of each justice of the Constitutional Court to make their own
moral and legal judgment whether or not to premise their interpretations on their own
personal world vAie‘ws or on the majority decisions of the CDA. At the same time, however,
although decisions of the Constitutional Court are final, justices must recognize that Thai
citizens have every right to question the integrity of any justice who rejects the majority
views of the CDA on the meaning or intent of any portion of the constitution for which the
CDA held an open debate and vote. Thai citizens who disagree with justices who disregard
the decisions of the CDA, on the other hand, must recognize also that many of their peers

will hold such justices in high regard for defending principles their peers firmly cherish.

It is to promote and to defend this ongoing debate within Thai society that The Asia
Foundation is please to have provided support for a third year to the Constitution for the
People Society to summarize the decisions of the Constitutional Court of Thailand. The
Foundation believes that it is only through such democratic debate that the Constitutional
Court will become securely acknowledged by all sectors of Thai society to be the ultimate

referee in the never-ending battie over what is constitutional.
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